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NOMINATION OF DAVID H. SOUTER TO BE AS-
SOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

THURSDAY, SEPTEMBER 13, 1990

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
215, Senate Hart Office Building, Hon. Joseph R. Biden, Jr. (chair-
man of the committee) presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Kohl, Thurmond, Hatch, Simpson, Grassley, Spec-
ter, and Humphrey.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR.

The CHAIRMAN. The hearing will come to order.

Welcome, Judge Souter. The committee is delighted to have you
here this morning. Let ine, before I make my opening statement,
just go through very, very briefly the procedure we hope to follow
this morning.

As is the custom of the committee, Judge, each member of the
Judiciary Committee, on such a solemn and important occasion as
this, makes an opening statement. We will limit our opening state-
ments to 10 minutes apiece. But with the number we have here,
you can see that is going to take a while, at which time we would
then proceed, Judge, to having your colleagues from New Hamp-
shire, Senator Humphrey and Senator Rudman, introduce you.
After that point, we will then ask you to stand to be sworn and
then to deliver your opening statement.

Now, I expect, in light of the clock and the time and the number
of statements, that we will probably break for lunch before you
make your opening statement. So I expect the first item of business
after we break for lunch will be your opening statement, at which
time we will then begin questioning. In order to have some pros-
pect of a genuine exchange on matters of consequence, it has been
my practice and my predecessors before me, Chairman Kennedy
and Chairman Thurmond, to have that first round of questioning
be a half-hour—that each Senator have one-half hour to question
you.

I do not anticipate going late tonight or any night during this
process, and I do not anticipate that we are going to have to bring
a knapsack for any of these proceedings. Today, our lunch break
will occur whatever the convenient moment is after Senators have

aQ



2

made their opening statements. If there is still time, we will ask
Senators Humphrey and Rudman to make their statements and
you be sworn. If not, that will be put over until the afternoon.

1 again, Judge Souter, welcome you to this committee.

Seven weeks ago, President Bush discharged one of his most im-
portant constitutional responsibilities, one of the most important
responsibilities assigned to the Chief Executive of this Nation, by
selecting you to be his nominee for Associate Justice to the Su-
preme Court of the United States.

Today, we, the members of the Judiciary Committee and the
Senate as a whole, embark on a solemn task that article II of the
Constitution commits to this body: The Senate’s responsibility to
offer its “advice and consent” to the President’s nomination.

As these hearings begin, 1 believe this committee’s role in that
process is threefold:

First, and foremost, in my view, we must conduct a fair and thor-
ough hearing that will provide you with a full opportunity to
present your constitutional philosophy to the Senate and, I might
add, to the Nation;

Second, we must explore those views with you, to try to identify
the meaning you would give to our Constitution, if you become
“Justice Souter”; and

Third, we must decide—each Senator, bound by his own con-
science—whether that constitutional vision is the one that this
Nation should have.

These have been our obligations for many years now, obligations
that the Constitution makes it our duty to complete. And to fulfill
our constitutional duties, Judge Souter, we will need your help.

You come before us without an extensive record that details your
views on important constitutional questions of our time. And I say
that not critically. I say that as an observation. You are an ex-
tremely bright man with an extremely admirable record. But the
past responsibilities you have had have not required you te enun-
clate your views in any detail on major constitutional issues and
questions. As a result, we need your help for us to be able to under-
stand your constitutional philosophy, the philosophy that you
would bring to the Nation’s highest court. We need you to join us
in a meaningful and important dialog about the Constitution.

And let me be clear on one point, Judge. As chairman of this
committee, I am not asking you for any commitments as to how
you would vote on any specific case, nor am [ trying to pry nor am
1 attempting to pry into your personal views on publicly debated
issues. A

Rather, we want to know what principles you would apply, what
philosophies you would employ as you exercise the awesome—and 1
emphasize awesome—the awesome power you wil]l hold if you are
confirmed as an Associate Justice of the Supreme Court of the
United States.

The Supreme Court holds far-reaching power over the constitu-
tional rights and daily lives of every American. Throughout the
course of our history, its impact—upon what we can do, what we
can gay, and how we can live—has equaled that of any President or
any Congress.
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The fact of the matter is that we hold many of the freedoms we
enjoy today because of the wisdom and the courage—and I empha-
size the courage—and foresight of the 104 Justices who have sat on
the Supreme Court.

But there have been moments in our history when the Court,
like other institutions in this Nation, has come to a crossroads, mo-
ments when the Court’s future has confronted its past, moments
when its long-term direction is at stake, or at least in question.

It is at these moments in particular when the Court is most
shaped by the outlook and philosophy of individuals who serve as
Justices. In my view, Judge Souter, we are witnessing just such a
moment in our history.

Today, our Nation, our Constitution as interpreted by the Court,
is fg; a crossroads. There are some very fundamental choices to be
made:

Will the first amendment’'s guarantee of freedom of religion con-
tinue to protect the rights of all Americans—Protestant and Catho-
lic, Jewish and Moslem—to practice their faith and practice it in a
way of their choosing? Or will we begin to change the standard by
which we judge whether a religious practice can be impacted upon
by a governmental body?

Will the fourth, fifth, and sixth amendments protecting our civil
liberties—of a fair trial, of freedom from unreasonable searches—
remain intact as it is today? Will it be scaled back, giving govern-
ment more power, or changed, giving individuals more impact and
control?

It is a question, as they say in the vernacular, that is up for
grabs today.

Will the power of the 1l4th amendment’s equal protection
clause—used to root our discrimination against racial minorities
and women in our society—be diminished? Again, will government
be given more control?

And will the majestic sweep of the 14th amendment’s due proc-
ess clause, which protects the right of privacy of all Americans, be
curtailed, changed, or in any way affected?

dJudge Souter, because of the close division on the Court on the
meaning of these constitutional guarantees, many of which are di-
vided 5 to 4 or, in essence, now will be 4 to 4, you, Judge Souter,
are the gingle man in this room who can affect in the near term
the outcome of all these issues. With this close division, will you
have and how will you exercise and determine which way you will
vote, deciding which direction the Court will go on a dozen issues
we could probably both name? You will have the power to deter-
mine which direction the Nation will take, which path we will
follow, as we reach this critical crossroads.

Let there be no mistake about it, Judge Souter. If confirmed, the
fate of our private lives and our public responsibilities will be
placed in your hands in a very significant way.

Judge, I sincerely hope—and expect, quite frankly—that you will
join me in a dialog on the Constitution, a dialog in which you re-
spond with specific answers to specific questions, specific questions
about the due process clause and its protection of our right to pri-
vate and individual liberty; the equal protection clause and its
guarantees of racial equality and equal rights for women; the first
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amendment and its protection of freedom of speech and freedom of
religion; and other important constitutional issues of our day.

At this fateful moment in our history, Judge, we have a right to
know, a duty to discover, precisely what you, Judge David Hackett
Souter, think about the great constitutional issues of our time.

I believe we can engage in a real discussion on these issues while
respecting your judicial independence. We value impartiality in our
judicial officers, and it is not a function of these hearings to tres-
pass upon any boundaries that are set by or need to be maintained
to guarantee that independence.

Yet the office of a Supreme Court Justice inures to no one by
birth, no one by right, and no one as a consequence of a nomina-
tion by the President of the United States. To attain that post, a
nominee has the obligation to persuade the Senate that he or she is
the person in whose hands we should agree to vest this awesome
power and responsibility.

No one is entitled to be a Supreme Court Justice any more than
a member of this committee is entitled to be a U.S. Senator.

Judge, put bluntly, the burden of proof is on you—Judge Souter,
the nominee—as it is on us when we stand for election. If a majori-
ty of the electorate deems us to be the right person for the job,
given the particular time and circumstances facing this country,
then we will be. And a Supreme Court Justice can assume his post
only if the Senate is persuaded that the nominee is the right
ﬁr;?n for that position at that particular juncture of American

istory.

Judge, as I said, the power is awesome, the duty is profound, the
obligation is yours, and the responsibility is ours.

No one knows, Judge Souter, what questions the Supreme Court
will have to resolve in the year 2024, the year until which you will
serve on the Court, God wiﬁing, should you be confirmed and serve
as long as your predecessor—2024,

Of one thing, though, we can be sure.

If the history of this great Nation is any guide, tomorrow’s
issues—whatever form they take—will pit governmental power
against individual liberty; majority tyranny against personal
rights; the danger of discrimination against the dream of equality
for all Americans.

For 200 years, the Supreme Court of the United States has
served as the court of last resort in such struggles—the final guard-
ian of our fundamental rights.

So it was for our parents and our grandparents, and so I hope it
will be for our children and our grandchildren in the 21st century.

If confirmed, you, Judge Souter—more than any other person in
this room—will decide what the Constitution means for the next
generation. We will long be gone from this bench while you are
still sitting on the Supreme Court of the United States, helping
decide the fate of this great Nation. To consent to your nomination,
we must have considerable guidance as to what kind of Supreme
Court, what vision of the Comstitution you will provide for our
grandchildren.

For the next few days, Judge Souter, open for us a window into
your mind, and give us a little bit of a glimpse into your heart.

[The prepared statement of Chairman Biden follows:]



OPENING STATEMENT
SENATOR JOSEPH R. BIDEN, JR.
HEARINGS ON THE NOMINATION OF JUDGE DAVID SOUTER
TO BE ASSOCIATE JUSTICE OF THE U.S. SUPREME COURT

THURSDAY, SEPTEMBER 13, 1990

JUDGE SOUTER, I WOULD LIKE TO WELCOME YOU TO THE SENATE

JUDICIARY COMMITTEE.

SEVEN WEEKS AGO, PRESIDENT BUSH DISCHARGED ONE OF THE MOST
IMPORTANT CONSTITUTIONAL RESPONSIBILITIES ASSIGNED TO THE CHIEF
EXECUTIVE, BY SELECTING YOU TO BE HIS NOMINEE FOR THE UNITED STATES

SUPREME COURT.

TODAY, WE EMBARK ON A SOLEMR TASK THAT ARTICLE II OF THE
CONSTITUTION COMMITS TO THIS BODY -- THE SENATE’'S RESPONSIBILITY

TO OFFER ITS "ADVICE AND CONSENT" TO THE PRESIDENT'S NOMINATION.

AS THESE HEARINGS BEGIN, I BELLEVE THIS COMMITTEE'S ROLE IN

THE PROCESS IS THREE-FOLD:

* FIRST -- AND FOREMOST -- WE MUST CONDUCT FAIR AND
THOROUGH HEARIRGS THAT PROVIDE YOU WITH A FULL
OPPORTUNITY TO PRESENT YOUR CONSTITUTIONAL PHILOSOPHY TO

THE SENATE AND TO THE NATION;
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b SECOND, WE MUST EXPLORE THOSE VIEWS WITH YOU, TO TRY TO
IDENTIFY THE MEANING YQU WOULD GIVE T(Q QUR CORSTITUTION,

IF YOU BECAME "JUSTICE DAVID SOUTER;" ARD

* THIRD, WE MUST DECIDE -- EACH SENATOR, BQUND BY HIS QWN
CONSCIENCE -- WHETHER THAT CONSTITUTIONAL VISION IS ONE

THAT THE NATION SHOULD EMBRACE.

THESE HAVE BEEN OUR OBLIGATIONS FOR MANY YEARS NOW --

OBLIGATIONS THAT THE CONSTITUTION MAKES IT OUR DUTY TO COMPLETE.

TO FULFILL OUR CONSTITUTIONAL DUTIES, JUDGE SOUTER, WE WILL

NEED YOUR HELP.

YOU COME BEFORE US WITHOUT AN EXTENSIVE WRITTEN RECORD THAT
DETAILS YOUR VIEWS ON THE IMPORTANT CORSTITUTIONAL QUESTIONS OF OUR
TIME. AS A RESULT, WE NEED YOU TO HELP US IN UNDERSTANDING THE
CONSTITUTIONAL PHILOSOPHY YOU WOULD BRING TO THE NATION'S HIGHEST
COURT. WE NEED YOU TO JOIN US IN A MEANINGFUL AND IMPORTANT

DIALOGUE ABOUT OUR CORSTITUTION.

AND LET ME BE CLEAR ON ONE POINT, JUDGE: WE ARE NOT ASKING
FOR ANY COMMITMENTS AS TO HOW YOU WOULD RULE ON ANY SPECIFIC CASE
== NOR ARE WE TRYING TC PRY INTO YOUR PERSONAL VIEWS ON PUBLICLY-

DEBATED ISSUES.
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RATHER, WE WANT TO KNOW WHAT PRINCIPLES YOU WOULD APPLY —--
WHAT PHILOSOPHIES YOU WOULD EMPLOY -- AS YOU EXERCISE THE AWESOME
POWER YOU WILL HOLD IF YOU ARE CONFIRMED AS A JUSTICE OF THE UNITED

STATES SUPREME COURT.

THE SUPREME COURT HOLDS FAR-REACHING POWER OVER THE
CONSTITUTIONAL RIGHTS ANMD THE DAILY LIVES OF EVERY AMERICAN
CITIZEN. THROUGHOUT THE COURSE OF QUR HISTORY, ITS IMPACT -- UPON
WHAT WE CAN DO, WHAT WE CAN SAY, AND HOW WE CAN LIVE -~ HAS

EXCEEDED THAT OF ANY PRESIDENT OR ANY CONGRESS.

THE FACT OF THE MATTER IS THAT WE HOLD MANY OF THE FREEDOMS
WE ENJOY BECAUSE OF THE WISDOM, COURAGE AND FORESIGHT OF THE 104

JUSTICES WHO HAVE SAT ON THE SUPREME COURT.

BUT THERE HAVE BEEN MOMENTS IN HISTORY WHEN THE COURT -~ LIKE
OTHER INSTITUTIONS IN THIS NATION -~ HAS COME TO A CROSSROADS;
MOMENTS WHEN THE COURT'S FUTURE HAS CONFRONTED ITS PAST -~ MOMENTS

WHEN ITS LONG~TERM DIRECTION HAS BEEN AT STAKE.

IT IS AT THESE MOMENTS WHEN THE COURT IS MOST SHAPED BY THE
OUTLOOK AND PHILOSOPHY OF THE INDIVIDUALS WHO SERVE AS JUSTICES.

IN MY VIEW, WE ARE WITNESSING SUCH A MOMENT TODAY.

TODAY, OUR NATION -- OUR CONSTITUTION AS INTERPRETED BY THE

COURT ~-- IS AT A CROSSROADS. THERE ARE SOME FUNDAMENTAL CHOICES



TO BE MADE:

* WILL THE FIRST AMENDMENT'S GUARANTEE OF FREEDQM OF
RELIGION CONTINUE TO PROTECT THE RIGHTS OF ALL AMERICANS
-- PROTESTANT AND CATHOLIC; JEWISH AND MUSLIM -- TO

PRACTICE THE FAITH OF THEIR CHOOSING?

* WILL THE FOURTH, FIFTH, AND SIXTH AMENDMENT'S PROTECTION
OF CIVIL LIBERTIES -- OF A FAIR TRIAL AND FREEDOM FROM

UNREASONABLE SEARCHES -- REMAIN STRONG?

" WILL THE FOWER OF THE FOURTEENTH AMENDMENT'S EQUAL
PROTECTION CLAUSE -- USED TC ROQOT OUT DISCRIMINATION
AGAINST RACIAL MINORITIES AND WOMEN IN QUR SOCIETY -- BE

DIMINISHED?

* AND WILL THE MAJESTIC SWEEP OF THE FOURTEENTH AMENDMENT'S
DUE PROCESS CLAUSE -~ WHICH PROTECTS THE RIGHT OF PRIVACY

OF ALL AMERICANS -- BE CURTAILED?

JUDGE SOUTER, BECAUSE OF THE CLOSE DIVISION OH THE COURT ON THE
MEANING OF THESE CONSTITUTIONAL GUARANTEES, IF YOU ARE CONFIRMED,
YOU WILL HAVE THE POWER TO DETERMINE WHICH DIRECTION THIS NATION
WILL TAKE -- WHICH PATH WE WILL FOLLOW AS WE REACH THIS CRITICAL

CONSTITUTIONAL CROSSROAD.
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LET THERE BE NO MISTAKE ABOUT IT, JUDGE SOUTER. IF CONFIRMED,
THE FATE OF OUR PRIVATE LIVES AND QUR PUBLIC RESPONSIBILITIES WILL

BE PLACED IN YOUR HANDS.

I SINCERELY HOPE, JUDGE, THAT YOU WILL JOIN ME IN A DIALOGUE

ON THE CONSTITUTION -- A DIALOGUE IN WHICH YOU RESPOND WITH

SPECIFIC ANSWERS TO MY SPECIFIC QUESTIONS ABQUT:

* THE DUE PROCESS CLAUSE AND ITS PROTECTION OF OUR RIGHT

TO PRIVACY AND INDIVIDUAL LIBERTY;

* THE EQUAL PROTECTION CLAUSE AND ITS GUARANTEES OF RACIAL

EQUALITY AND EQUAIL RIGHTS FOR WOMEN;

* THE FIRST AMENDMENT AND ITS PROTECTION OF FREEDOM OF

SPEECH AND RELIGION;

* AND OTHER IMPORTANT CONSTITUTIONAL ISSUES OF OUR DAY.

AT THTS FATEFUL MOMENT IN QUR HISTORY, WE HAVE A RIGHT TO KNOW

=~ AND A DUTY TO DISCOVERY -- PRECISELY WHAT YOU, JUDGE DAVID

HACKETT SOUTER, THINK ABOUT THE GREAT CONSTITUTIONAL QUESTIONS

OF QUR TIME.

I BELIEVE WE CAN ENGAGE IN A REAL DISCUSSION OF THESE ISSUES

WHILE RESPECTING YOUR JUDICTAL INDEPENDENCE. WE VALUE IMPARTIALITY
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IN OUR JUDICIAL OFFICERS, AND IT IS NOT A FUNCTION OF THESE
HEARINGS TO TRESPASS UPON ANY BOUNDARIES THAT ARE SET BY THE NEED

TO MAINTAIN THAT INDEPERDENCE.

YET THE OFFICE OF SUPREME COURT JUSTICE INURES TO NO CONE BY
BIRTH OR BY RIGHT -- OR BY VIRTUE OF A PRESIDENTIAL NOMINATION
AIONE. TC ATTAIN THAT POST, A NOMINEE MUST PERSUADE THE SENATE
THAT HE OR SHE IS THE PERSON IN WHOSE HANDS WE SHOULD AGREE TQ VEST

AWESOME POWER AND RESPONSIBILITY.

NO ONE 1$ ENTITLED TO BE A SUPREME COURT JUSTICE, ANY MORE

THAN ANY MEMBER OF THIS COMMITTEE IS "ENTITLED" TO BE A SENATOR.

THE BURDEN OF PROOF IS ON YOU, JUDGE SOUTER, THE NOMINEE --
AS IT IS5 ON US, WHEN WE SEEK ELECTION AS SENATORS. WE HOLD OUR
POSTS ONLY IF A MAJORITY OF THE ELECTORATE DEEMS US THE RIGHT
PERSONS FOR THE JOB, GIVEN THE PARTICULAR TIME AND CIRCUMSTANCES
FACING THE COUNTRY. AND A SUPREME COURT JUSTICE CAN ASSUME HIS
POST ONLY IF THE SENATE 1$ PERSUADED THAT THE NOMINEE IS THE RIGHT

PERSON FOR THAT POSITION, AT THAT PARTICULAR JUNCTION IN HISTCRY.

THE POWER IS AWESOME, THE DUTY IS PROFOUND, THE OBLIGATION IS

YOURS, THE RESPONSIBILITY IS OURS.

NO ONE KNOWS, JUDGE SOQUTER, WHAT QUESTIONS THE SUPREME COURT
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WILL HAVE TO RESOLVE IN THE YEAR 2024 -- THE YEAR UNTIL WHICH YOU
WILL SERVE ON THE COURT SHOULD YOU BE CONFIRMED AND SERVE AS LONG

AS YQUR PREDECESSOR DID.
OF ONE THING, THOUGH, WE CAN BE SURE.

IF HISTORY IS ANY GUIDE, TOMORROW’S ISSUES -- WHATEVER FORM
THEY TAKE -- WILL PIT GOVERNMENTAL POWER AGAINST INDIVIDUAL
LIBERTY; MAJORITY TYRANNY AGAINST PERSOMAL RIGHTS; THE DANGER OF

DISCRIMINATION AGAINST THE DREAM OF EQUALITY FOR ALL AMERICANS.

FOR 200 YEARS, THE SUPREME COURT HAS SERVED AS THE COURT OF
LAST RESORT IN SIUCH STRUGGLES -- THE FINAL GUARDIAN OF OUR

FUNDAMENTAL RIGHTS.

50 IT WAS FOR OUR PARENTS AND GRANDPARENTS; AND SO I HOPE IT

WILL BE FOR OUR CHILDREN AND GRANDCHILDREN IN THE 21ST CENTURY.

IF CONFIRMED, YOU, JUDGE SOUTER -- MORE THAN ANY OTHER PERSON
IN THIS ROOM -- WILL DECIDE WHAT THE CONSTITUTION MEANS FOR OUR
NEXT GENERATION. TO CONSENT TO YOUR NOMINATION, WE MUST HAVE
CONSIDERABLE GUIDANCE AS TO WHAT KIND OF SUPREME COURT -- WHAT

VISION OF THE CONSTITUTION -- YOU WILL PROVIDE FOR THEM.

FOR THE NEXT FEW DAYS, JUDGE SOUTER, OPEN FOR US A WINDOW INTO

YOUR MIND.
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The CHAIRMAN. Senator Thurmond.

OPENING STATEMENT OF SENATOR STROM THURMOND

Senator THURMOND. Thank you, Mr. Chairman.

Mr. Chairman, today the committee begins hearings to consider
the nomination of Judge David H. Souter to be an Associate Justice
of the Supreme Court of the United States. This marks the 6th
nominee to the Supreme Court that this committee has considered
in the past 9 years and, once confirmed, would be the 105th person
to serve as a Justice. As well, T might say, it is the 23d Supreme
Court nomination that I have had the opportunity to review during
my 36 years in the Senate.

As we begin the hearing process, we must remain keenly aware
that it is a solemn responsibility. Those chosen for appointment to
this Nation's highest court occupy a position of great power and
authority, as this appointment is one of life tenure granted without
accountability by popular election. With this position of great
status comes a greater responsibility to the people of this Nation—
to the concept of justice, and to the Constitution.

Mr. Chairman, I have always believed that the Constitution is
the greatest document ever penned by the hand of man. The Con-
stitution creates the basic institutions of our National Government
and spells out the power of these institutions, the requirements for
holding office, and the rights of our citizens. Qur Constitution is
the fundamental law of the land. It is the basis for laws written by
Federal, State, and local governing bodies, and it defines the sepa-
ration of power between the individual States and our National
Government. The fact that our Constitution has survived since its
adoption in 1787 is a true testament to its enduring nature.

QOur magnificent Constitution confers tremendous responsibility
on both the House and the Senate to declare war, maintain the
Armed Forces, borrow money, regulate commerce, mint currency,
and make all laws necessary for the operation of Government.
However, the Senate alone holds exclusive to “advise and consent”
on all judicial nominations, without a doubt one of the most impor-
tant responsibilities undertaken by the Senate. It is a responsibility
that takes on greater significance when a nomination is made to
the highest court in the land. The Senate has assigned the task of
holding hearings and reviewing judicial nominees to the Judiciary
Committee. It 18 our duty to make the recommendation to the full
Senate. This critical role in the judicial process must be equitable,
thorough, and diligent. It is this committee that will be called upon
to cast the first vote which will in all likelihood determine the fact
of this nomination. I am not aware of any nominee to the Supreme
Court in this country who has failed to attain a majority of the
votes of the members of this committee and then been confirmed
by the full Senate. This track record clearly underscores the impor-
tance of our responsibility.

The role of the Supreme Court in America’s development has
been vital because the Court has faced many difficult issues, using
its collective intellectual capacity, precedent, and constitutional in-
terpretation to address such issues as criminal law, privacy rights,
church-state relations, freedom of speech and press, the death pen-
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alty, civil rights, and much, much more. Throughout the course of
this Nation’s history, the Court has been thrust into the center of
many difficult controversies. As Justice Holmes stated: “We are
quiet here, but it is the quiet of a storm center.”

Due to the broad range of difficult, controversial, and important
issues which must be resoived by the Court and the impact of its
decigions, great responsibility is placed upon each Justice. An Asso-
ciate Justice must be an individual who possesses outstanding
qualifications. In the past, I have reflected upon the judicial qualifi-
cations. The attributes I believe a nominee to the Court should pos-
sess are:

First, unquestioned integrity. A nominee must be honest, abso-
lutely incorruptible, and completely fair and just.

Second, courage. The courage to decide tough cases according to
the law and the Constitution.

Third, compassion. While a nominee must be firm in his deci-
sions, he should show mercy when appropriate.

Fourth, professional competence. The ability to master the com-
plexity of the law.

Fifth, proper judicial temperament. The self-discipline to base de-
cisions on logic, not emotion, and to have respect for lawyers, liti-
gants, and court officials.

Sixth, an understanding of the majesty of our system of govern-
ment. The understanding that Congress makes the laws, that the
Constitution is changed by amendment, and that powers not dele-
gated to the Federal Government are reserved to the States.

An individual who possesses these attributes cannot fail the
cause of justice,

My review of the background of this nominee convinces me, as
we Start these hearings, that he possesses the necessary qualifica-
tions to be an outstanding member of the Supreme Court. His in-
tellectual credential are impeccable: Phi Beta Kappa, Rhodes schol-
ar, undergraduate and law degrees from Harvard, and graduate
study at Oxford University. His experience is extraordinary: Cur-
rently serving as a member of the U.S. Court of Appeals for the
First Judicial Circuit, formerly an associate justice of the New
Hampshire Supreme Court for 7 years, previously served as a judge
on the New Hampshire Superior Court for 5 years, served as the
attorney general for the State of New Hampshire, held positions as
deputy attorney general, assistant attorney general, and practiced
law in the private sector.

Recently, Judge Souter’s professional experience and qualifica-
tions were scrutinized by the American Bar Association in connec-
tion with his appointment to the first circuit and his nomination to
the Supreme Court. For both positions, the ABA gave Judge Souter
the highest possible rating based on his professional competence,
integrity, and judicial temperament. Without question, Judge
Souter has the professional credentials to serve on this Nation’s
highest court. He has long been known as a man of keen intellect
and devotion to the law—a perception certainly warranted by his
distinguished professional record.

Mr. Chairman, our critical role in the selection process of a Su-
preme Court Justice requires us to carefully examine and review
the intellectual capacity, moral character, and background of a
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nominee. However, it does not convey the right to question a nomi-
nee about how he or she would decide a particular case. It is inap-
propriate to ask a nominee how he would rule for several reasons.
A nominee cannot, and should not be expected to, indicate how he
would rule until there has been an opportunity to fully examine
precedent and relevant law, to study briefs, and to listen to oral
argument. Only after a complete review of all the facts and rele-
vant law, and after sufficient time for calm, rational deliberation,
should an individual be called upon to render a decision. Direct
questioning about sensitive issues that may come before the Court
could impinge on the concept of an impartial, independent judici-
ary. We must take all precautions to ensure that the judiciary is
shielded from the political pressures that are imposed on the legis-
lative and executive branches. For these reasons, I urge all mem-
bers of this committee to be diligent, thorough, and thought-pro-
voking in questioning this nominee, but not to exceed the appropri-
ateness to the purpose for which these questions are intended.

Mr. Chairman, a member of the Supreme Court must consider
hundreds, even thousands of issues during his or her tenure. No
one issue should be the sole criteria by which a nominee is judged
fit to serve. While any one issue may now be more prominent than
others, as times change so will the issues before the Court. A Su-
preme Court member 18 confirmed for life, not put in place to make
short-term decisions to satisfy any political constituency. A
member of the Supreme Court makes decisions in a vast array of
areas which affect all the people of this Nation and not just one
individual or a particular group. To expect otherwise would dimin-
ish this august institution.

Mr. Chairman, I believe a nominee selected by the President of
the United States for the Supreme Court comes to the Senate with
a presumption in his favor. As well, a man who has been recently
considered by the Senate and unanimously confirmed comes with
an even greater presumption in his favor.

The Framers of the Constitution established the judicial branch
as a coequal branch of government, along with the legislative and
executive branches. In 1803, Chief Justice John Marshall stated
that “it is the duty of the judicial department to say what the law
is.” Because the Supreme Court is the final arbiter of legal dis-
putes, its authority is immense, With that view in mind and a keen
awareness of the great responsibility facing each of us, I look for-
ward to a fair, thorough review of Judge Souter’s intellectual ca-
pacity, background, and his sense of justice.

Judge Souter, we welcome you to the committee and look for-
ward to your testimony.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Just before I yield to Senator Kennedy, let me explain, Judge. 1
noticed you heard that buzzer. The way this place works is the
Senate is in session as we conduct this hearing; that is, over on the
Senate floor. I failed to mention that for you and for some in the
audience. Those buzzers indicate whether or not there are votes,
and we may at some point during this hearing today have to—some
will get up and go vote and come back while we are trying to keep
this thing going. So that is what that buzzer was about, and I
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apologize. They do tend to break one’s concentration. But if we
don’t show up when those buzzers ring, it tends to break our lon-
gevity in the Senate.

The Senator from Massachusetts, Senator Kennedy.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KENNEDY. Good morning, Judge Souter, I don’t know
how you are enjoying it up until now, but it will get better later
on. [Laughter.]

Today, the Senate begins one of the most important tasks en-
trusted to it under the Constitution: consideration of a nomination
to the Supreme Court. In this remarkable time when democracy is
spreading through Eastern Europe and Latin America, the Consti-
tution stands more than ever as a timeless ideal for peoples
throughout the world, a charter that protects the fundamental
rights and liberties that are essential to human dignity. And it is
more important than ever that we uphold these values in our own
country.

The Constitution itself is silent on what standard the Senate
should apply in weighing a Supreme Court nomination. The very
notion of Senate confirmation of judicial nominees selected by the
President was a last minute compromise reached by the Framers.
Those who drafted the Constitution had originally proposed that
the Senate alone select judicial nominees. The final compromise,
which asgigns shared responsibility to the President and the
Senate, was adopted as one of the key checks and balances to
assure that neither the President nor the Senate would have exces-
sive influence over the Supreme Court and other Federal courts.

The true genius of the modern Constitution and Bill of Rights is
also apparent in the establishment of an independent Federal judi-
ciary, sworn to protect the fundamental rights and liberties of indi-
viduals against the excesses of government. The Supreme Court
has the last word on the meaning of the Constitution, and its deci-
sions have a profound impact on all our lives.

In the past half century, the Supreme Court has played a central
role in the effort to make America a better and fairer land. The
Court outlawed segregation in the schools, removed barriers to the
right to vote, strengthened the basic rights of minorities, and took
major steps to end the second-class status of women in our society.

In considering a Supreme Court nomination, the Senate must
make two inquiries. The first is a threshold issue: Does the nomi-
nee have the intelligence, integrity, and temperament to meet the
responsibilities of a Supreme Court Justice?

But that is not the only inquiry. The Senate must also determine
whether the nominee possesses a clear commitment to the funda-
mental values at the core of our constitutional democracy.

In this second inquiry, the burden of proof rests with those who
support a nomination. Our constitutional freedoms are the historic
legacy of every American. They are too important, and the sacrific-
es made to protect those freedoms have been too great, to be en-
trusted to judges who lack this clear commitment. If a Senator is
left with substantial doubts about a nominee’s dedication to these
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core values, our own constitutional responsibility requires us to
oppose the nomination.

This is not to suggest any single-issue litmus test. Nominees
should be judged on their overall approach to the Constitution. I
have frequently supported nominees whose views on particular con-
stitutional issues are very different from my own. But the Senate
should not confirm a Supreme Court nomination unless we are per-
suaded that the nominee is committed to upholding the essential
values at the heart of our constitutional tradition.

Recent developments at the Supreme Court have increased the
importance of this inquiry by the Senate. Over the past few years,
the Court has retreated from its historic role in protecting civil
rights and civil liberties. In case after case, the Court has adopted
narrow and restrictive interpretations of important civil rights
laws. The Senate is entitled to ensure that nominees to the Na-
tion's highest court share Congress’ view that these laws must be
interpreted generously, to provide effective remedies to eliminate
unfair discrimination in all of its forms.

Judge Souter has a distinguished intellectual background, and he
has spent the great majority of his legal career in public service.
But aspects of his record on the bench and while serving in the
New Hampshire attorney general’s office raise troubling questions
about the depth of his commitment to the indispensable role of the
Supreme Court in protecting individual rights and liberties.

While on the New Hampshire Supreme Court, Judge Souter
wrote a dissenting opinion arguing that the meaning of the State
constitution should be confined to the specific intent of those who
drafted it in the 18th century. Applied to the U.S, Constitution that
view would have prevented the Supreme Court from outlawing
school segregation in 1954. It would effectively stop the Court today
from applying the Constitution to protect our fundamental rights
from government intrusions not anticipated by the Framers two
centuries ago. In this day and age our constitutional freedoms are
too important to entrust to Justices who would turn back the clock
on these basic issues.

While Judge Souter was serving in the New Hampshire Attorney
General’s office, he took a number of very troubling positions.

He argued that Congress does not have the constitutional author-
ity to ban State literacy tests for voting, even though such tests
place needless barriers on the exercise of the most important right
1n a democracy—the right to vote.

He argued that Congress did not have the constitutional author-
ity to require employers to file reports with the Federal Equal Em-
ployment Opportunity Commission showing the overall racial com-
position of their work force—reports that are vitally important in
investigating claims of discrimination.

He questioned the standard adopted by the Supreme Court to
ban most forms of sex discrimination.

He referred to abortion as the “killing of unborn children” and
opposed the repeal of an unconstitutional State abortion statute.

He defended the constitutionality of an order by the Governor of
New Hampshire that flags on State buildings must be lowered to
half-mast on Good Friday—an order enjoined by the courts because
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it clearly violated the constitutional requirement of separation of
church and state.

In a commencement speech, Judge Souter, stated that affirma-
tive action programs are affirmative discrimination and suggested
that the Government should not be involved in promeoting such
programs.

It is true that all but the last of these positions were taken by
Judge Souter while serving in the New Hampshire Attorney Gen-
eral’s Office in the course of defending actions taken by the State
government, and the views that he expressed as the State’s lawyer
are not necessarily his own.

But these positions are troubling. There is little in his record
that demonstrates real solicitude for the rights of those who are
weakest and most powerless in our society, and who have histori-
cally had the most difficulty in obtaining these rights from the ma-
Jjorities that rule the legislatures in our democracy.

It is the responsibility of this committee to find out whether
Judge Souter is committed to these rights and to the other basic
values enshrined in the Constitution. It is these values that make
America America and that determine the kind of country that we
will be in the years ahead.

That is why these hearings on Judge Souter's nomination are so
important and I look forward to his testimony.

The CHAIRMAN. Thank you, Senator.

The Senator from Utah, Senator Hatch.

OPENING STATEMENT OF SENATOR ORRIN G. HATCH

Senator HatcH. Thank you, Mr. Chairman.

I would like to welcome you, Judge Souter, to our committee and
I hope that your hearing goes well. Having met you, and having
chatted with you and having locked at you for better than 3 years
now, or about 2% years, I want to tell you that I am very im-
pressed with your impeccable educational and legal background,
and also with your experience in both the executive and judicial
branches of government, at least State government at that time.

We have already heard, and of course we are going to hear some
more today about your distinguished legal career.

Judge Souter, incidentally, is the first Supreme Court Justice or
nominee from New Hampshire in 145 years. This is rather surpris-
ing given New Hampshire’s prominent role every 4 years in the
first step in the judicial selection process—namely the selection of
the President.

I might add that people across the political spectrum in New
Hampshire have told me of their high regard for you as both a
man and as a jurist. I share President Bush’s view that a Supreme
Court Justice should interpret the law and not legislate his or her
own policy preferences from the bench. The role of the judicial
branch is to enforce the provisions of the Constitution and the laws
that we enact in Congress, among other things, as their meaning
was originally intended by those who framed those laws. That does
not necessarily mean that they cannot adjust to the needs of a
modern society.



18

Any other philosophy of judging requires unelected Federal
judges to impose their own personal views on the American people
in the guise of construing the Constitution and Federal statutes.
There is no other way arcund this conclusion. This other approach
is judicial activism, plain and simple and it can come from the po-
litical left and it can come from the political right.

When judges depart from these principles of construction, they
elevate themselves not only over the executive and legislative
branches, but over the Constitution itself, and, of course, over the
American people. These judicial activists, whether of the left or
right, undemocratically exercise the power of governance that the
Constitution commits to the people and their elected representa-
tives. These judicial activists are limited only by their own will—
which of course is no limit at all.

I would also note parenthetically that Judge Souter must be
evaluated on his own merits, not on how four other Justices might
vote. Judge Souter is going to cast one vote on the Supreme Court,
if confirmed, and not five or not four others. So we might say that
that is an important consideration.

Now, we have all read and we have all heard of the anxiety of
many private interest groups which prefer an activist Supreme
Court to impose certain political cutcomes on the American peocple.
They are disappointed that they have been unable to ascertain ex-
actly where Judge Souter stands or how he might vote on many
issues of concern to them. Having been unable to do so, but fearing
that Judge Souter will actually be faithful to the Constitution
rather than to their own particular policy preferences, when the
latter cannot be justified by the former, some of these groups seem
to be hoping that there will be something uncovered to derail
Judge Souter.

In the words of William F. Buckley, Jr., in National Review Mag-
azine, he said, “If only he had smoked marijuana or streaked at an
American Bar Association banquet, no such luck.”

I want to respond to one of the misguided observations we have
heard about this nominee. That is that Judge Souter does not have
a record on which to evaluate him and that he lacks a paper
trail—that is nonsense. Judge Souter has authored over 200 opin-
tons during 7 years as a justice on the New Hampshire Supreme
Court and additicnal cpinions as a New Hampshire Supericr Court
judge.

He has joined in the decisions in hundreds of other appeals.
Scarcely a dozen Justices in the 200-year history of the Supreme
Court have been nominated with a more extensive judicial back-
ground. His legal reasoning is on record in those opinions and I
note that those cases indicate that Judge Souter is a solid law and
order jurist—tough but fair with criminal defendants.

This balance is of the greatest importance to the citizens of Utah
and of other States. We Utahns welcome vigsitors from everywhere
and we try to provide a safe environment for them and our own
people. By the same token we like to travel around the country and
to do so in safety. That safety greatly depends on our criminal jus-
tice system. We need sufficient numbers of police, prosecutors,
tough trial judges, and prisons. But at the top of cur criminal jus-
tice system sits the Supreme Court. When the Supreme Court con-
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cocts ingenious theories and rules to help criminal defendants and
criminal convicts as it began to do in one case after another under
the Warren Court, the cumulative effect of these pro-criminal-
rights decisions is felt in our Nation's streets and in our subways. I
think Judge Souter’s experience as a State trial judge, having seen
and sentenced criminals with a first-hand knowledge of the harm
they caused will provide a useful perspective to the High Court.

Let me note that a nominee’s legal brief filed on behalf of a
client are available as a review as examples of a nominee’s writing
ability and ability as an advocate. Probing a nominee about such
briefs, however, would in my view be a very disturbing develop-
ment. The role of advocate in our legal system is a cherished one.
A client is entitled to a zealous representation regardless of the ad-
vocate’s personal views,

At the Bork hearings, a majority of this committee, and then of
the Senate, sent a clear message to the legal profession—be careful
about what you say in academic writings. No matter how specula-
tive and even if you change your mind about what you write, your
academic writings will be used against you.

Will we now witness the misuse of an advocate's legal briefs?
Will this committee send this further message to prospective nomi-
nees: Be careful about which people, which institutions, and which
causes you represent, especially unpopular ones, and be careful
about which arguments you make as an advocate.

Now, Judge Souter is not running for a political office, nor has
the President nominated him to a policymaking position in the ex-
ecutive branch. He has been nominated for the High Court in a co-
equal branch of the Federal Government.

In my view, the Constitution clearly gives the President principal
responsibility for judicial selection. Xs such, the President is enti-
tled to nominate a person who reflects the President’s view of the
general role of the judiciary in our tripartite system of govern-
ment. He is not entitled to seek assurance on how a nominee will
vote on a particular issue, or on particular issues.

The Senate is given a checking function through its advice and
consent power. It does not have the license to exert political influ-
ence on the other branches or to impose litmus tests on nominees.
Nor is the Senate entitled to seek assurances on how a nominee
will decide particular issues that the President, himself, may not

seek.

As Alexander Hamilton wrote in Federalist 76 about the Senate’s
advice and consent function in general, the Senate’s:

Concurrence would have a powerful, though, in general, a silent operation. It
would be an excellent check upon the spirit of favoritism in the President, and
would tend greatly o prevent the appointment of unfit characters from State preju-
glce from family connection, from personal attachment, or from a view to populari-
Y.

In my view, senators are free to ask a nominee any question they
wish, no matter how misleading, abusive, unfair, or foolish. A Su-
preme Court nominee, however, should answer questions related
only to his ethics, competence, legal ability, general view of the
role of the Supreme Court in our Federal system, and independ-
ence of mind. That is, did he make any commitments on issues that
may come before him in order to be nominated or confirmed.
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Judge Souter, I hope you will stand your ground when you sin-
cerely believe you are being asked for answers which you clearly
cannot provide and have the good faith to be able to act as a Su-
preme Court Justice later.

The Senate should not probe into the particular views of the
nominee on particular issues or public policies, let alone impose
direct or indirect litmus tests on specific issues or cases. If it does,
the Senate impinges on the independence of the judiciary. It politi-
cizes the judging function. The confirmation process becomes a
means to influence the outcome of future cases on issues of concern
to particular Senators. This course is an inappropriate as it would
be for the President to seek such influence, himself. The judiciary
is one branch which should be above politics.

Judge Souter, we are happy to have you here and we look for-
ward to hearing your testimony. We look forward to getting to
know you better and we look forward to seeing you sit on the Su-
preme Court.

Thank you, Mr. Chairman.

The CHAIRMAN. Judge, as you can already see, there is unanimi-
ty on the committee.

Senator from Ohio, Senator Metzenbaum.

Senator MeTzeENBAUM. I did not like the fact that you said that
just before you introduced me. [Laughter.]

The CHalrMAN. Well, we all follow you, Howard, and that is why
I mentioned you.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator METzZENEAUM. Judge Souter, there is something reassur-
ing about this hearing. Reassuring in the fact that probably no
other nation in the world has this concept that a President makes
an appointment, nomination, and then the U.S. Senate has the
right, as the peoples’ representative to vote up or down on your
confirmation.

Our Founding Fathers, how they were able to come up with this
structure, I do not know; but I do not know of any other nation
that has that same structure—to their credit. They could not have
known at that time that there is another factor that is in place
now and that is that it is possible for us, as we meet here today, to
open the vista of the American people so that the American people
can hear you respond, hear us inquire of you, so that the American
people can be a part of the process, itself.

I must say to you that there are many comments and criticism
about how the committee does this or does that, but there is some-
thing wonderful about this entire concept that the President nomi-
nates and the Senate either confirms or refuses to confirm. I feel
privileged to be a part of that process.

The fact is that you cannot become a member of the Supreme
Court in this country simply because the President and those
around him are comfortable with a nominee’s views on the law. We
have an obligation, it is a constitutional responsibility, to make an
independent examination of your constitutional views, your judicial
philosophy, and your approach to law.
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We also have a further responsibility and that is to try to deter-
mine, as best we can, what kind of person is Judge David Souter?
This is a different type of nomination from others that we have
had in the past, because it is a fact—although some have chal-
lenged the statement—but it is a fact that when you look at the
record you find little that you have written on many of the critical
constitutional issues which face the Court. Therefore, it makes it
all the more important that we inquire fully into your views on
these subjects.

But there is probably another, maybe equally as important a
reason, for us to undertake a full and complete inquiry. When the
President nominated you he stated that he did not solicit your
views on any of the controversial issues facing the Court. But just a
day later, John Sununu, his Chief of Staff, went out of his way to
reassure political advocacy groups on the right that Judge Souter
could be counted on to vote with them. Sununu reportedly stated,
that the far right should consider the Souter nomination “a home
run that is just about to leave earth orbit.”

I say to you, frankly, does John Sununu know something which
we, on the committee, do not know and I think we are entitled to
try to learn?

Much has been said about the impact of your nomination on the
right to privacy and the right of a woman to choose to have an
abortion. I am concerned about that subject, and I will, with appro-
priate questions ask you about these matters. Less has been said
about you in the civil rights issues facing the country. On that sub-
ject, frankly, the nominee’s record is practically blank. I believe it
15 necessary to ask whether Judge Souter can understand and em-
pathize with the aspirations, the concerns, and the frustrations of
blacks, hispanics, women, minorities. I want to know would you, as
the nominee, have a feel for the conflicts and problems which arise
from our diverse and heterogeneous population?

Since this nomination, I have had the opportunity to meet with
you, Judge, on two separate occasions; once for over an hour and to
speak with you over the telephone as well. I am frank to say that I
enjoyed those meetings much. I found you to be a thoughtful,
caring, and personable man. I respect your deep feelings for and
commitment to the community in which you were raised.

Like most of the people who have met you in the last few weeks,
1 have no doubt about your legal intelligence nor your legal
acumen. It is clear that you possess a keen legal mind. But I think
most Americans want to know more about the kind of person you
are. Justice Oliver Wendell Holmes, who was the subject of a thesis
written by you once wrote that “The life of the law has not been
logic; it has been experience.”

Legal acumen is, indeed, important. But I think many Americans
would not be comfortable with a Judge whose logic and reason
were not tempered by experience and compassion. Judges must un-
derstand and have a feel for the human situations which underlay
the disputes which come before the court. The dilemma faced by an
unwed pregnant teenager; the sting felt by women and minorities
victimized by discrimination; the temptation of the majority to
ignore the consciousness of the religious minorities; or censor on
popular expression.

99-454—91—.—_2
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These are not simply abstract, technical matters; they are real-
world controversies whose resolution directly affects the degree of
liberty, fairness, and diversity which Americans enjoy.

The quality of justice rendered by judges depends upon their ca-
pacity to grasp both the human and legal elements which underlay
the case before them. Do you have that capacity? You are obviously
a community-spirited man and you are obviously a caring human
being. We know that you have devoted considerable time—in some
respects it might be said an unbelievable amount of time—and
energy to the Concord Hospital.

As you know, I asked you for a list of your charitable contribu-
tions, though 1 made it clear that I was not interested knowing the
amount of those contributions. I thought that it would give this
Senator some insight into the kind of human being you are. You
were kind enough to share that list with me and I will make that
list available to the Chair and to the public.

I found that you have given to an impressive variety of groups. [
have a copy of the letter which you sent tc me in connection with
that, and unless the Chair has some objection, I would like to place
it in the record.

The CHAIRMAN. Without objection.

[The letter of Judge David Souter follows:]
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David H Souter
Washington, D.C.

September 5, 1990

Dear Ms. Sweitzer:

When I met with Senator Metzenbaum last month, he asked me to provide
information, by letter to you. about the organizations to which I have made charitable
gifis in the recent past and about the policy and practice of a particular crganization,
the Mayhew Program, in admitting and serving members of racial minorities. I would
be grateful if you would bring the responses that follow to Senator Metzenbaum's
attention.

During the calendar year 1989 and so far in 1990, I made contributions to the
following organizations:

Capitol Region Food Program

United Way of Concord, New Hampshire
Presiding Bishops' Fund for World Relief
The Mayhew Program

Contoocook Valley Counseling Service
Operation Santa Claus

St. Andrew's Hurricane Relief Fund
Shrine Circus Fund

National Foundation for Cancer Research
WGBH TV

The New Hampshire Historical Society
The Currier Gallery, Manchester, New Hampshire
Shaker Village

Museum of Fine Arts

Harvard College Fund

Harvard Law School Fund
Harvard-Radcliff Club of New Hampshire Scholarship Fund
Phi Beta Kappa

St. Andrew's Church

New Hampshire Bar Foundation
Association of American Rhode Scholars
Appalachian Mountain Club

Piscataquog Watershed Association

The Trust for New Hampshire Lands

The subject of the Senator's second request is the Mayhew Program which operates a
camp on Mayhew Island in Newfound Lake, New Hampshire for boys at risk of
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trouble. Mayhew's statement of its nondiscrimination policy was adopted in 1974 and
provides that:

"Mayhew admits students of any race, color, national and ethnic origin to ail
the rights, privileges, programs, and activities generally accorded or made
available to students at Mayhew. Mayhew does not discriminate on the basis
of race, color, national and ethnic origin in the administration of its educational
admissions, policies, seholarshnp and ]oan programs, and athletic and other
school administered programs.”

The Executive Director of Mayhew has informed me that in addition to this stated
pelicy, the Mayhew staff hapdbook provides that "any form of racism, whether
directed toward a boy, a fellow staff member, or a group in general, has absolutely no
place on Mayhew Island."

The Director has also advised me that according to the 1980 census, New Hampshire
is 98.9% “"white, non-hispanic.” Despite the state-wide percentage of minorities of
1%, such minorities were represented by 6% of the enrollment at Mayhew this
summer, and the Director advises me that this figure is consistent with the average
for the past five years or so. In effect, then, the minority representation at Mayhew
is more than five times that for the state population from which Mayhew's campers
are selected.

Yours sincerely,

%M/AK

David H. Souter

Ms. Sheri Sweitzer

Office of the Honorable Howard M. Metzenbaum
U. §. Senate

Washington, D.C. 20510
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Senator MeTzZENBAUM. On the other hand, in some of your opin-
jons, I am frank to say that you seem to have sprinkled an extra
dose of logic in places where a dash of common sense or compas-
sion would have been, in this Senator’s opinion, more appropriate.

Moreover, having combed through your record as a judge and at-
torney general, I am frank to say that I am hard-pressed to find
many instances in which you broke new ground, provided addition-
al legal protection for the poor, the elderly, minorities, and women.
These are people whose progress in integration in the mainstream
of American life has been aided immeasurably by judges who grasp
the special role which the Supreme Court plays in ensuring fair-
ness and equal dignity for all Americans.

Frankly, Judge Souter, I do not expect your views on the law and
the Constitution to accord precisely with mine. If they did, Presi-
dent Bush would not have nominated you.

But the diversity and strength of this Nation depends upon the
Court’s willingness to continue to fulfill its role as the guarantor of
individual liberty, equal justice, and fundamental fairness. The
American people need to be sure that you understand that role and
that you are committed to preserving it.

Thank you, Mr. Chairman.

The CualRMAN. Thank you very much, Senator.

The Senator from Wyoming, Senator Simpson.

OPENING STATEMENT OF SENATOR ALAN K. SIMPSON

Senator SiMPsoN. Welcome, Judge Souter. Relax now, they have
not rolled out the cannons to the crest of the hill yet. The grape-
shot and the ball have not yet been fired. It will occur. It may
come. You will be ready for that.

Remember, the best shield to use when that comes, the best
shield to raise before it will be patience, ultimate, blessed patience,
because it will likely get very ponderous, very prolix, very arcane.
Because while we poor souls have been off home in the hustings,
the staff has been burrowing and scratching, and the advisers and
the consultants and the lawyers and the professors on the payroll
are near exhaustion, and all for you, a conservative, an apparent
adherent to constructionism.

We are here today to learn more about you, in order that the
committee may make a recommendation to our colleagues on your
nomination. What we really need to know here is whether you
have a good legal education and a broad knowledge of the law. We
need to assure ourselves that you are of good moral character and
have a proper judicial temperament.

We want to know, and quite properly so, whether you as a Jus-
tice will make decisions based upon the law, rather than upon your
own personal, moral, and political views.

We are certainly not here to determine whether you will decide
the various issues that come before the Supreme Court, as the vari-
ous zealous interest groups may think they should be decided. That
is not the function of this.

My personal believe, I think a deep belief of most thoughtful
Americans, is that a Justice should be a person of integrity, recti-
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tude, intelligence, superior legal scholarship, and proper tempera-
ment for the Supreme Court bench.

It is also my personal belief, I think shared by many, that a Jus-
tice should have a judicial philosophy of respect for the laws and
the Constitution, a Justice should interpret the laws and uphold
the Constitution, but he or she should not legislate from the bench.

This is the painful part of this operation for the special interest
groups. They have had free rein in that area for so many years,
and this is a very difficult thing and we must wean them away
from it very carefully, else they be in shock.

We are hired on in this tripartite form of government to do just
that, to legislate. That is cur job. We do that rather imperfectly,
but with good intent, expressed through a pretty able group of
Democrats and Republicans alike. We try.

From my time with you and from all that I have read and heard,
you surely appear to possess all of these important traits, and I feel
that you will make a very fine addition to the Supreme Court.

However, many on the committee, including our able and ener-
getic chairman, have expressed their interest in having your views
on key constitutional issues. I do certainly believe that judicial
nominees should respond to appropriate questions, but overly ex-
plicit questions are not only unwise, but I think even impermissible
from a legal ethics perspective, because you, sir, are a sitting Fed-
eral judge and you are, as a judge, then bound by the Code of Judi-
cial Conduct, and I believe it is vital and critical for all to know
and keep in mind, as we do these proceedings, that canon 3{(a)6} of
that code provides that, “A judge should abstain from public com-
ment about a pending or impending procedure in any court.” You
are a judge. This would apply to you.

We all well know how politicized the abortion issue has become
and we know how hard the purists among the special interest
groups are pushing and pounding and howling to get you to reveal
your views on this topic. But we are also all very well aware that
there will be abortion cases argued before the Supreme Court in
the coming term.

I happen to be personally prochoice. I deeply believe that women
should have this right, this freedom, this right of privacy, even, if
you will, even though it was stretched like a drum head in Roe v.
Wade, with the use of the words like “penumbra.”

But extremists on both sides are now controlling that debate, ex-
tremists, and I would humbly suggest that legislators, especially
male legislators, should not even be involved in the decision. But
be sure to read all I have said on that intimate personal issue
before you write. [Laughter.]

I would also point out to my colleagues that abortion is most
clearly a pending or impending issue before the courts, and I per-
sonally believe that Judge Souter, you, sir, are prohibited from
public comment about that issue, not as a nominee, but as an in-
vested sitting Federal district judge. That is my personal view.

We heard from our chairman on Tuesday that “questioning di-
rected particularly at issues on which the Court is closely divided
has long been our practice.” But let me remind you that in 1981 we
were all admonished by our chairman that “a nominee can speak
in general terms about the law, but should not be forced to state
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opinions on controversies likely to come before her.” That was the
chairman’s statement at Sandra Day O’Connor’s nomination hear-
ing.

We were also advised on Tuesday by the chairman that Judge
Souter must answer questions on particular issues, because if he
wants the job, the burden of proof is on the nominee, as it is on us
when we seek election as Senators.

But in 1981, we were once again admonished by the chairman on
the same Senate floor that the nomination process is ‘“‘unlike the
gituation with respect to Senators, in which the electorate can
demand of us what our philosophic background is or what we think
about a particular issue.”

Let us be very refreshingly candid and honest with each other.
Really, the only thing that has ever long been our practice with
regard to judicial nominations in this arena in these recent years is
politics, pure politics.

We have a certain and perfect right to inquire about your judi-
cial philosophy, but we do not have the right to know a nominee’s
position on specific issues, and certainly not with a sitting judge.

So, which is it? We cannot have it both ways. Was it true in Sep-
tember 1981, or is it true now in September 1990? Some of the
panting and hand-wringing special interest groups are very dis-
turbed about your quiet lifestyle, the fact that, according to media
reports, you spend much of your time with the law, music, books,
and nature. Good heavens.

Some even seem to be concerned that you are a bachelor, and it
is even clumsily and desperately suggested that you are somehow
“out of touch” and not in “‘the mainstream of humanity.” It is thus
expressed that a doctor, then, I guess, or a priest or a judge or one
who has not been married and who seeks solitude and contempla-
tion, rather than the excitement and the bright lights is unfit to
counsel, advise, or judge his fellow humans.

Are we saying that a priest who took the vows of celibacy was
not able to counsel the estranged and anguished wife or husband,
or comfort the tormented child, because he or she had none? That
logic surely diminishes and denigrates the doctrine and process and
practice of several of the world’s significant religious orders.

Well, I would suspect that most thoughtful Americans would like
to take more time to engage in just those pursuites—music, books,
and nature—if they had the ability, in their hurried existence. So,
let us, if nothing else, let us be fair. Let us follow our constitutional
responsibility, as the chairman may see it, as I may see it, deter-
mine whether Judge David Souter has the—this is what the chair-
man asked—whether you have the “intellectual capacity, back-
ground and training, characber, and judicial temperament to serve
on the Supreme Court.”

Those are also the words of our chairman. I do know him well. I
know him as a very fair man—I really do—vigorous, energetic, full
of spirit—you are going to get it all—but he is fair.

You are going to be alright here. In the West we would say, “sit
deep in the saddle,” and you will ride it out well.

e CHAIRMAN. I might say to my colleague from Wyoming,
while those who he said were ensconced here, staff scurrying
through statements, obvicusly yours was on vacation, because they
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did not give you the whole quote. The remainder of the quote was,
“I believe nominees should be required to answer all questions,
except for those questions that would necessitate an opinion as it
applies to a specific set of facts that is likely to come before the
Court for decision.” I will be happy to give your staff the rest of the
quote, when we go on.

Senator SimpsoN. We will put it in the record.

The CHAIRMAN. I now yield to my colleague from Arizona.

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI

Senator DEConciNi. Thank you, Mr. Chairman.

Judge Souter, another welcome. You will have many and, I sus-
pect, after several days you may wonder what kind of a welcome
the Senate might give you. You are going to have some difficult
days in the sense of being asked a lot of questions.

A lot of information about your life has already come out, I am
sure some of which you would rather not come out, not that there
is anything embarrassing that I have seen, but we all have our pri-
vate lives, those of us that choose some public service, as you have,
realize that it is part of the price we pay.

I do not like it all the time and I have had accusations and
things written about me I would rather not have been written, but
I realize that it is part of the process and I suspect that you do, too.
The process demands that we go through exactly what we are
doing today and exactly what the Senator from Wyoming said has
been happening over the last 5 to 6 weeks.

Yes, people are scratching, people are interested in knowing
about you, because President Bush has nominated you to the posi-
tion of extraordinary importance in our country. Whether one he-
lieves the framers intended it or not, no one can deny the im-
mense power that Supreme Court Justices wield through their
opinions. Decisions by the Supreme Court affect the lives of each
and every one of us every day.

Whether you label thein conservatives or liberals or tag them as
activists or constructionists, Supreme Court Justices are unques-
tionably active participants in the national policymaking. Once the
President appoints and the Senate confirms, a Supreme Court
nominee never has to look back. There are no strings attached, if
you are confirmed here. He or she has been set free to interpret
that great document our Founding Fathers signed over 200 years
ago. Each Justice defines the great ideas of freedom, liberty, and
equality embodied in that Constitution.

For these reasons, the constitutional responsibility of advice and
consent conferred on the Senate is crucial te our system of govern-
ment and laws. I am sure that no one on this committee or in this
body takes his or her role in this process lightly.

In nominating Judge Souter to the Supreme Court, I believe
President Bush has chosen an individual with a keen intellect and
solid judicial background. His colleagues speak of his dedication.
Lawyers who appeared before him praise his hard work. The Amer-
ican Bar Association has found that Judge Souter meets their high-
egt standards of professional competence, judicial temperament,
and professional integrity, as well.
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You have two sponsors, and one of them, Senator Humphrey, sits
on this committee. Senator Humphrey has been an active and well-
respected member of this committee since 1987. Senator Rudman,
his colleague and your close friend, is well respected and liked by
members of this committee and the entire Senate. That goes a long
way, I believe, because it is inportant as to who put you forward, as
well as the President in the White House.

1 was left with some very positive impressions, Judge Souter,
after our office visit over a month ago. I found you to be thoughtful
and a sensitive person. Since that time, I have had a chance to
read a number of your court opinions. These opinions lead me to
believe that you have an open mind and that you will be an open-
minded jurist.

Judge Souter’s opinions, in my judgment, are thoughtful and
well written. Though I did not agree with every one, that is not
why I was reading them. His unique approach to an issue, in cer-
tain cases, reflects great thought on the case before he wrote out
his particular opinion, at least that is my observation. I saw no evi-
dence of any tendency toward carrying out a personal agenda.

But as important as these attributes are to your confirmation, we
still know very little about you. From all indications, it appears
that President Bush did not apply a litmus test in choosing you for
the Supreme Court. This Senator never has and never intends to
apply such a test. I will not keep a scorecard on the number of
areas upon which I may agree or disagree.

Instead, I hope to find through these hearings that Judge Souter
is indeed an advocate of judicial restraint and not a judicial activ-
ist. T hope to find a jurist who is respectful of precedent, rather
than a jurist who is on a mission to impose his personal beliefs or
hidden agenda on the country through the broad, sweeping opin-
ions that he may write.

In the past, some Supreme Court nominees who have come
before this committee have been evasive in answering valid and
what I believed necessary questions posed to them by myself and
my colleagues. I find that practice to be disturbing. Neither this
Senator, nor do I believe any other Senator on this panel, is look-
ing for a nominee to pledge how he or she will vote on specific
cases that may come before the Court.

We all understand and agree with the need to protect the inter-
ests of future litigants who will appear before you. However, it is
essential that the committee ask and that you, Judge Souter, pro-
vide some answers to questions regarding your judicial philosophy,
iy;our views on constitutional interpretation. To settle for less would

e a great disservice to this body and to this country.

As I do with all judicial nominees, I presume the President’s
nominees should be confirmed and that they are qualified and com-
petent. In my 14 years in the Senate, I have only voted against
three judicial appointments. I have in the past voted for conserva-
tive judges, as well as liberal judges, including recommending Wil-
liam Canby and Mary Schroeder for the ninth circuit, who did not
agree with me on some particularly sensitive issues. But I knew
them and I knew their competence and capabilities.

Unfortunately, in a practice that is becoming all too common, in-
terest groups are attempting to turn a Supreme Court nomination
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hearing into a referendum on Roe v. Wade. Those who view these
procedures as just a question of how a nominee will vote on one
case, in my judgment make a mockery of this process.

If confirmed, Judge Souter, you will serve on the Court long into
the future, as it has been pointed out. Like any other Justice, you
will face countless opportunities to cast a deciding vote on issues
that can shape our society for decades. It is a nominee’s ability to
interpret the Constitution for these as yet unforeseen issues that
we must evaluate in this process starting today. Thus, Judge
Souter, your opinion on a particular case is not as important as
your approach to judging and your understanding of the Constitu-
tion.

Will you be able to separate your personal beliefs from your judi-
cial duties and your constitutional oath? Will you respect the tradi-
tions of precedents of the Court? Will you wield your judicial power
with restraint and respect for the two other branches of govern-
ment? Will you acknowledge that the Constitution should not only
protect the haves, but also the have-nots?

I hope to be satisfied with the answers to these questions as we
conclude these hearings. I am most favorably impressed with what
I know about you and have read about you. I hope and, quite
frankly, expect, Judge Souter, that you will be forthcoming and
candid in answering my questions and those of my colleagues. 1
alsc hope that after a thorough examination, the committee and
the Senate and this Senator will be able to vote for you. It certain-
ly appears today that that is where we are headed, and I am
pleased that that is how the process is moving.

In closing, I join my colleagues once again in extending a warm
welcome to you. From what I know of you, it appears that you are
qualified, that you have the education, that there is no question of
your intellectual capacity. And the American people now will have
an opportunity through this democratic process, second to none,
equaled no place that I know of, to get a glimpse at perhaps the
new Justice of the Supreme Court. I hope, Judge Souter, whatever
the questions are, as uncomfortable as they might be, that they are
taken in the spirit of this committee and certainly this Senator as
trying to understand you and fulfill our constitutional responsibil-
ity.

Thank you, Mr. Chairman. Thank you, Judge.

The CHAIRMAN. Thank you, Senator.

The Senator from Iowa, Senator Grassley.

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassiEy. Thank you, Mr. Chairman.

More than 200 years ago, Alexander Hamilton, the architect of
much of what became the judiciary article of the U.S. Constitution,
wrote, and I quote, “the complete independence of the Courts of
justice is * * * essential” in a Republic governed by a “limited
Constitution.”

Hamilton reasoned that the courts, the weakest of the three
branches, must declare the ‘“sense” of the law made by the other
two branches, but if they should be disposed to exercise “will” in-
stead of “judgment,” the consequence would be the substitution of
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their pleasure for that of the democratic bodies and, hence, the
eople.

P U%fortunately, over the past 30 years or so, the Federal courts
have exercised more power over a broader range of social and eco-
nomic issues than the framers of the Constitution ever imagined.
Therein, I believe, lies the reason why the confirmation process in
recent years has come dangercusly close to looking like the elector-
al process. Unelected and unaccountable judges have come to play
the preeminent role in virtually every aspect of American life—in
many cases supplanting the politically accountable branches of gov-
ernment. This erosion of the principle of the consent of the gov-
erned has, at the same time, undermined public confidence in the
Jjudiciary.

I have served in the politically accountable branches of govern-
ment—Federal and State—for 32 years. I am looking for a judge
who understands his or her role in a democratic society, to inter-
pret the laws made by others, rather than to second-guess them
based on personalized notions of enlightened social policy. To be
sure, judges have an obligation to enforce the rights guaranteed by
the Constitution. When a law clearly conflicts with that Constitu-
tion, a judge is right to nullify the will of the people. But let us
never forget that perhaps the most fundamental of those rights in
the Constitution is the right of our puoople to democratic self-gov-
ernment.

As the second Justice Harlan explained, “the vitality of our polit-
ical system is weakened by reliance on the judiciary for political
reform.” The fact is that not every major social ill can find its cure
in a Supreme Court promoting reform when democratic govern-
ment is slow to act—that is, not unless we are to abandon the more
than 200-year-old axiom that the Constitution is an instrument of
government founded on the idea that only in a diffusion of govern-
mental authority lies the greatest promise of the most liberty.

Therefore, 1 do not prefer politicians disguised in robes on the
Federal bench, nor ones who are compelled to make campaign
promises to be confirmed. Judges ought not to be “pro-this” and
“anti-that.” They should, rather, be judges of cases, not causes.

As expected, we have heard a great deal about the nature of the
Senate’s “advice and consent” role. It is often said—in fact, we
have already heard it this morning—that our role in scrutinizing
and voting on Supreme Court nominees is the most important func-
tion that we have as Senators. This has become some sort of confir-
mation catechism.

But why is this? Is this process more important than, for exam-
ple, voting to declare war? Is it more important than voting to
solve the budget deficit so that future generations won’t be con-
demned to a lower standard of living? Only those who desire the
courts to be more powerful than the coequal branches, or the
States, could answer “yes” to that question.

Now, true, the framers of the Constitution granted judges life-
time tenure; we are told that this makes all the difference. But
that was to insulate judges from the passing political pressures of
the day, not to make them more susceptible to that pressure.

It is also asserted that the Senate and this committee in particu-
lar have an equal role in this process, and thus we must scrutinize
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the nominee as if we were the President of the United States. In
fact, this nominee has for the past few weeks been studied in great
detail. No stone in his life has been left unturned.

Until very recently, of course, the historical practice was quite to
the contrary. With only a couple of exceptions, it was not until the
1950’s that nominees regularly appeared before this committee. As
recently as 1922, the President nominated and the Senate con-
firmed a Supreme Court nominee on the very same day, a mere 1
day after the vacancy occurred. Of course, only five nominees have
been denied confirmation during the entire 20th century. Now, I
point this out not to advocate a return to the past, but rather to
provide some historical context to our proceedings.

Similarly, our clear practice has been to refrain from seeking
commitments on specific questions likely to come before the Court.
I think that we would find it quite a paradox on the one hand to
shield judges from political pressures through lifetime tenure,
while on the other hand subject them to the same pressure through
litmus-test questions as a condition for confirmation.

Pregident Abraham Lincoln put it another way, at the time of
his nomination of Chief Justice Chase: ‘“We cannot ask a man what
he will do, and if we should, and he should answer us, we should
despise him for it.” To be candid, I did not always share this view
of the Senate’s role. But as with Supreme Court Justices who are
faced with an old precedent, I do not believe that Senators ought to
be forever bound by past practice, particularly when the force of
better reasoning suggests a better way.

So, Judge Souter, the ultimate question for me is whether——

[Audience disturbance.]

The CuamManN. Will the police officers please clear the folks—
the committee will suspend. The committee will stand in recess
until the police can restore order.

[Recess.]

The CHAIRMAN. The committee will come back to order and out
of recess. Welcome to Washington, Judge. [Laughter.]

You think this is bad, you ought to run for President or run for
the Senate.

I thank my colleague.

Senator GrassLEY. Mr. Chairman, I apologize to everybody for
what I said. [Laughter.]

The CHAIRMAN. There is no need to, Senator. I, on that score,
completely concur with you.

Senator GrassiLEY. I am just about done, Mr. Chairman.

The CHaiRMAN. Keep going, Senator.

Senator GrassLEY. So, Judge Souter, the ultimate question for
me is whether you are the kind of judge who will be truly faithful
to our written Constitution and the system of government that it
supports. This quality, together with an open mind—or what Jus-
tice Frankfurter called “the capacity for disinterested judgment”—
is what I hope to find by the time we have completed our question-
ing of you.

I congratulate you on your nomination, Judge Souter, and I look
forward to hearing from you.

The CrairMAN. I thank the Senator. The best part, the most in-
teresting part is, Judge, I don’t know why they were for or against.
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Senator Leahy.

OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

Senator LEany. Welcome, Judge Souter. Being from New Eng-
land, T will try not to say anything as inflammatory as Senator
Grassley did. [Laughter.]

Chuck has a way of stirring us up around here.

Judge, we do welcome you here, and though there may be a
moment of levity here and there, you know—as we do—the serious-
ness and the importance of this hearing. I think that you as well as
the Senate welcome it, and that you have enough of a dedication to
the Constitution to know its importance for all of us.

Your nomination comes at a historic time. The individual who
takes a seat on the Supreme Court today is going to have a dramat-
ic impact on that institution, on our Nation well into the next cen-
tury, long after the President and the Members of the Senate are
gone. The 105th Justice to this country’s High Court is going to
affect the lives of individual Americans on issues ranging from per-
sonal privacy to equal protection to the free exercise of their reli-
gion. That power is not bestowed on an individual unless and until
the U.S. Senate is confident that he or she will exercise it fairly.

The Senate’s duty to advise and consent to nominations to the
Supreme Court is, in my opinion, one of our most profound and
meaningful responsibilities. It brings together the three distinct
branches of our Government. It proves the wisdom of our system of
checks and balances. The constitutional separation of powers is
envied and emulated by emerging democracies around the world.
In fact, the genius of our Nation’s Founders denied the possibility
of tyranny here in the United States, and it did that by devising
our system of checks and balances.

Now we, the members of this committee, and the rest of the
Members of the U.S. Senate, have to demonstrate our own wisdom
and fairness in undertaking a thorough review of Judge David
Souter’s record. The Constitution mandates it. The times demand
it.

Now, the President has said that this nomination was not subject
to a litmus test and I applaud President Bush for that. He did not
apply a litmus test and I do not apply a litmus test. I do not think
any Senators will do so.

Look at where we are. Justice Brennan, whose departure precipi-
tated the nomination, viewed the Constitution as a “sparkling
vision * * * of the human dignity of every individual.” He never
sacrificed the liberties of the individual-—mo matter how unpopu-
lar—for the sake of appeasing the majority. Justice Brennan resist-
ed the anti-individual direction the Court has taken over the last
decade. He never lost sight of that institution as the Nation’s legal
tribunal of last resort. Justice Brennan’s intellect, leadership, and
compassion represented the best of a public servant. His seat on
the Court is immensely difficult to fill.

Today we consider whether the President should receive the con-
sent of the Senate in the nomination of Judge David Souter. Judge
Souter, you are an articulate and intelligent man with an engaging
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senge of humor. In fact, I passed on last night to my son your com-
mentg about the motorcycle. He got a laugh out of it, too.

You also have a strong streak of Yankee individualism. By most
accounts, you are a scholar and have dedicated your life to the law.
Now, those qualities are admirable, but we are all agreed that they
are not enough by themselves to entitle a person to a seat on the
Supreme Court.

We must be persuaded that Judge Souter has the commitment
and the capacity to preserve the freedoms the American people
have fought for two centuries to protect. Will Judge Souter serve as
a trustworthy guardian of our fundamental rights? I want to be
sure that the next Supreme Court Justice understands the extraor-
dinary nature of the position he or she assumes. That Justice must
never forget, in the words of our great Chief Justice Marshall in
1809, that “it is a Constitution we are expounding’’—a Constitution
in a living, breathing, changing society on the threshold of the 21st
century, a Constitution that can fit in this little book, but that has
meant so much for the last 200 years in this country.

Any nominee to the Supreme Court must recognize that discrimi-
nation is not a high-minded issue about standards of review, but a
daily struggle for minorities and women in this country; that rights
for the disabled are not academic fodder in the debate over federal-
ism, but the opportunity for an individual with a disability to lead
a rich, full life; and that privacy is not an abstraction but a critical
issue for a woman struggling with the dilemma of an unwanted
pregnancy.

These are not esoteric hypotheticals. They are vitally important
issues that affect the basic principles and fundamental values of
the American people.

We 100 Members of the Senate, representing 260 million Ameri-
cans, are sworn to uphold the Constitution. That Constitution re-
quires us to offer our advice and consent to the President’s nomina-
tion. We are in this body to represent the American people. This
hearing process is how we must satisfy their concerns about a po-
tential nominee. These proceedings are the public’s sole opportuni-
ty to assess the qualifications of an individual who could greatly in-
fluence their daily lives. We owe it to the American people to pro-
ceed carefully, thoughtfully, and fairly.

We will hear from interest groups on both the right and the left,
and that is as it should be. They are exercising their first amend-
ment rights, and very properly so. But my decision will not be in-
fluenced by any group on the left or the right. My decision is going
to be determined really, Judge, based on what 1 iear from you, in
the answers to my questions and the answers to the questions of
the other members of this committee.

I have a number of questions—ranging from the first amend-
ment to the right to privacy to Judge Souter’s views on criminal
law. In addition, Judge, I will explore fully your invelvement in the
Seabrook incident, an issue I have already discussed with you. In
fact, I first raised it with you when I sent you a telegram in 1977,
and we have since talked about it.

Judge Souter, it is incumbent upon you to be forthcoming in
your responses so that we have an adequate basis on which to
make our recommendation to the full Senate and the American
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people. That recommendation gets made only once, only once in
your lifetime.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

The Senator from Pennsylvania, Senator Specter.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SpECTER. Thank you, Mr. Chairman.

Judge Souter, I join my colleagues in welcoming you here today.
We are giving you a lot of advice. You really have to run between
the raindrops in a veritable hurricane here. But we are very much
concerned about the successor to Justice Brennan because so many
major issues are decided by 5-to4 votes, and a single Justice can
decide questions of enormous importance to this country. If you are
fortunate enough to be confirmed and to serve as long as Justice
Holmes did, you will serve until the year 2031,

There has been overriding concern about the abortion question,
and while it is of great moment, there are many other matters of
tremendous importance to this country. We talked about some of
them: Civil rights and freedom of religion and freedom of the press
and freedom of speech and right to die and death penalty as a de-
terrent to violent crime. In looking over next year’s docket on the
Supreme Court, there is a major desegregation case. There are
major matters on employment discrimination, taxation, antitrust,
citizenship, death penalty. And even beyond the range of impor-
tance for the United States, the Supreme Court may be called upon
to make a decision which will have international implications as to
what is happening in the Persian Gulf today.

There is much concern at the moment about the authority of the
President to dispatch U.S. troops under concerns of the War
Powers Resolution with the very vital constitutional provisions on
the President’s authority as Commander in Chief contrasted with
the congressional authority, sole prerogative to declare war. Those
are the kinds of issues on which you may be the decisive vote, and
your influence may be greater than many Presidents’, certainly
many, many Members of the Senate. So we have very strong rea-
sons to be extremely careful in this very important confirmation
process.

My reading of several dozen of your opinions tells me that you
have a very extensive record—not a complete record, but a very ex-
tensive record to consider. Some of your opinions are restrictive on
criminal defendants’ rights and some are expansive. You have an
opinion on the Dionne case which is candidly very narrow on inter-
pretism and original intent, something that if others don’t cover
first I will, about how much emphasis is appropriately placed. That
opinion you cite goes back to matters in 1663 and 1781 and 1768,
and it is narrow. And we will be concerned, I will be concerned,
about how you apply the equal protection clause as to women and
indigents.

At the same time, your opinion in Richerdson has a broad inter-
pretation of the liberty interest in a very difficult case involving a
charge against a man allegedly French-kissing a l4-year-old girl
under his charge. In an employment rights case, you found an ex-
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pansive liberty interest. And the issue of stare decisis, the fancy
legal word for whether you follow precedent, is very instructive.
One of your opinions says that “The consequences of what I believe
was an unsound conclusion in that case are not serious enough to
outweigh the value of stare decisis,” which is an important coun-
terbalance in the law. So I think you have quite a record and we
have very important matters to discuss with you,

The standards of confirmation are not clear. There has been a lot
of debate on it for a long time, and perhaps it originated with an
early draft of the Constitution which gave to the Senate the au-
thority to appoint. Can you imagine the Senate agreeing on—we
can’t agree on a budget, let alone on an appointment.

We had very interesting hearings on the American Bar Associa-
tion’s role, and we all agreed that the ABA should limit itself to
qualifications as opposed to the political question. But there was
considerable opinion that the Senate had equal standing with the
President. I am not prepared to go that far. I think we owe defer-
ence to the President’s selection. But, candidly, it is becoming a
complicated matter as the Supreme Court moves farther into
public policy issues and functions as a superlegislature.

I make no bones about my concern about the Court’s expansive
role there, regardless of whose agenda it is. We have a very diffi-
cult matter now pending before the Congress on the Civil Rights
Act interpretation. We had a decision in Griggs, a unanimous
Court. The Chief Justice wrote an opinion in 1971, and it was over-
ruled in 1989 on what is a clear-cut change in law where four Jus-
tices appeared before this committee, put their hands on the Bible,
and made commitments for judicial restraint, to let the Congress
change the law. Now, of course, I speak for myself, my interpreta-
tion here, but I think it was clearly an overruling, burden of proof
on employees and business necessity.

There is a conclusive presumption of congressional intent when a
case stands for 18 years. If that trend continues, I believe there will
be greater pressure on nominees to answer ultimate questions on
issues of public policy. And you have the important issue on Feder-
al-State rights, and you have Garcia v. National League of Cities,
and I wen't go into them now but will later. You have the Chief
Justice and Justice ’Connor saying as soon as we get one more
person we are going to change the law of Garcia. So if the law be-
comes personalized, depending on who is on the Court, then I don’t
think it will be possible to restrain Senators from demanding ulti-
mate answers.

I hope we don’t get there because judicial independence requires
that you not make commitments, that the nominee not be asked to
make commitments, and that the decisions be rendered in the tra-
dition of the judicial process, where cases in controversy—that is
what the Constitution says—are decided with specific facts, briefs,
argument, judicial conference, and then a decision. And I do not be-
lieve that any interest group is entitled to a Justice predisposed to
their views any more than a litigant is. They are entitled to some-
one who is qualified and has an open mind and will apply the Con-
stitution.

The process here today, Judge Souter, I think is the—well, you
might call it the quintessential interaction of the three branches,
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where the President nominates, the Senate is called upon to con-
firm or not, and then a Justice takes the Court., When the Constitu-
tion was written, article I was meant for the Congress, article II for
the executive branch, and article III for the Court. And I believe if
the Constitution were to be rewritten today, article I would be for
the Court.

The Court has taken the dominant authority under our system
in deciding the tough questions, questions of competing authority
between the President and the Congress, questions that may in-
volve the Persian Gulf, the big issues of the day. So that when we
look forward for the next several decades, perhaps four decades,
and we know that the future will hold many 5-to-4 decisions, and
Justice Brennan’s successor may pass the key votes on matters of
overwhelming national and international importance, we are very
concerned. And it is an important task we have.

I think you come to this nomination with fine credentials, and
part of the picture is filled out by your opinions. But there is a
great deal more which we have to find out to make our determina-
tion as best we can whether you should be in the position to cast
that critical vote for so many years on 30 many issues of tremen-
dous importance.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

The distinguished Senatoer from Alabama, Senator Heflin.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HeEFLIN. Mr. Chairman, once again, our Nation stands at
a crossroads, a constitutional crossroads, as the President nomi-
nates and the Senate, through its elected membership, must under
our Constitution “advise and consent” on the nomination of Judge
David Souter to the U.S. Supreme Court. Our task is important, for
the future course of the constitutional jurisprudence of this Nation
could rest upon the collective judgment of this Senate.

In the Supreme Court term ending this year, 1990, 38 out of a
total of 129 written opinions were decided by a 5-tc-4 vote. It is my
belief that the American public deserves a Justice who evidences a
clear commitment to basic constitutional values.

I ascribe wide latitude in our President’s right to nominate who
he chooses, especially with regard to a nominee’s qualifications, in-
tegrity, and judicial temperament. These are all hallmarks of a
good judge. I believe that all Presidents have endeavored to select
nominees that meet these qualifications.

I further believe that Presidents have the right to nominate indi-
viduals that belong to the President’s political party and that pos-
sess his political and philosophical views, even if they differ from
the views of most of a Senate controlled by another party. Howev-
er, our Founding Fathers felt that such a Presidential right to ap-
point judges should not be unlimited, and provided a check and bal-
ance by requiring a role for an element in the legislative branch.
That check and balance is the Senate confirmation process.

Historically, the rejection of Presidential nominees has rarely
been exercised. Usually, when it has been exercised, arguments for
good cause have been made. Nevertheless, the confirmation process
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is a constitutional mandate, and for good reason. Federal judges,
once confirmed, are not subordinate to the President nor the U.S.
Congress. They are members of a coequal branch of our Federal
Government and hold their jobs for life, not subject to the political
processes as we in the executive and legislative branches are.

Therefore, I also believe that the Senate, as an independent body,
in exercising its constitutional mandate to advise and consent,
must peel beneath the veneer of a nominee to try and better ascer-
tain what role that person intends to play as an Associate Justice
on the highest court in this great Nation.

Judge Souter, this commitiee will do a lot of peeling beneath
gour veneer, for you are, indeed, a stealth nominee. It is thought

v many that little is known about your reasoning process, think-
ing, and predictability of how you would decide certain issues that
are expected to come before the U.S. Supreme Court. While you
left a paper trail in the 219 opinions you wrote as a member of the
New Hampshire Supreme Court, there are few blips on the radar
screen on the major issues that will face the Supreme Court of the
United States in the upcoming crossroad years. So peel we must.
But we must do this in a fair and impartial manner, and certainly
not cause you to prejudge an issue or a case without benefit of
briefs, arguments, and research on the issue of the case in point.

It is our constitutional role to probe, cautiously but firmly and
fairly, any s nominee on his or her past actions as a public official;
his or her general views om political, economic, or social issues
facing our Nation; his or her views on how, as a judge, he or she
might expect to approach the analysis of a case in general; and, fi-
nally, his or her judicial philosophy. To do less would be a derelic-
tion of our responsibility to the American Public and to the consti-
tutional process by which the President is “advised.”

I believe the majority of the American public supports the con-
cept of judicial restraint—that is, judges who will interpret the
1U.S. Constitution, respect prior decisions, and give presumptions to
the validity of laws passed by the Congress and State legislatures,
30 long as they do not violate the 1U.S. Constitution.

I believe the people of our Nation do not want to see a Justice
appointed who will try to legislate from the bench. Nor does the
public wish to see a judicial extremist of either the right or the left
who would proceed to force his or her peculiar political ideology
through opinions rendered by the highest court in the Nation. Ex-
tremism is a dangerous commodity, and we on this committee have
a duty to the American peopie to guard against this in any such
potential nominee.

Given these facts and acknowledging the critical nature of the
task before us, Judge Souter, I welcome your appearance before our
committee today and look forward to your comments through a
dialog with the members of this committee.

Thank you.

The CuairMaN. Thank you, Senator.

We would ordinarily go to Senator Humphrey next, but he has
indicated that he is going to waive his opening statement because
he will be joining Judge Souter when we conclude our statements
tﬁo iélr;t]roduce Judge Souter, along with his senior colleague, Senator

udman.
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Now I yield to Senator Simon from Illinois.

OPENING STATEMENT OF SENATOR PAUL SIMON

Senator SmMoN. The good news, Judge Souter, is we are getting
near the end of this part of the process.

As my colleagues would tell you, I do not ordinarily prepare a
written statement. In fact, in 6 years on this committee, I don’t be-
lieve I have ever done that. But last night, late last night, I sat
down at my old manual typewriter and pounded out my reflections
on where we are right now.

No task is more awesome than the one we now confront—approv-
ing or disapproving a nominee for the U.S. Supreme Court. Seven
months ago, I became a grandfather for the first time. Perhaps no
vote I cast this term in the Senate will have a greater impact on
my granddaughter’s future, Judge Souter, than whether I decide
for or against your nomination.

After reading your opinions and various writings, even including
your senior honors thesis, I come away with some uneasiness, Can-
didly, I am not sure how to vote.

In your senior honors thesis, you wrote about a struggle in the
philosophy of law, and I quote: “I cannot offer a solution to the
controversy. I have tried, rather, to describe the alternatives which
are open in settling what I believe to be the most important point
at issue.” In the only article you wrote over the next quarter centu-
ry, you paid tribute to Justice Laurence Duncan in the New Hamp-
shire Bar Journal for his sense of what is appropriate on the
bench; for his keen sense of words; for his attention to the small
things—but hardly a hint about any judicial philosophy that moti-
vated him. And then at the end of the article, you say, and I quote:
“He was my kind of judge. He was an intellectual hero of mine,
and he always will be.” But after reading your article, I have no
idea what his philosophical moorings were, nor what yours are.

Because David Souter may have such an influential voice in the
destiny of this Nation, we must know a little better who the real
David Souter is. I hope these hearings will assist in that, and I
hope you will make every effort to help us.

What am I looking for? The two essentials I mentioned to you in
your vigit to my office: I want a champion of basic civil liberties,
because the Supreme Court must be the bastion of liberty; and I
want someone who will champion the cause of the less fortunate,
the role assigned to the Court in our system.

I also want someone to whom every American can look and say,
“There i3 a champion of my liberty.” That should be true of men
and women, for the able and the disabled, for people of every reli-
gion and color and national background and station in life. That is
an extremely high standard, but it is an extremely high court to
which you aspire.

During these hearings I also want to get some sense of whether
David Souter has an ability to grow. The great Justices were not
suddenly great Justices, any more than great Senators are sudden-
ljilgreat Senators. Great Justices and great Senators emerge gradu-
ally.
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There are those who are concerned because you come from a
small New Hampshire community of 2,000. Coming from an Illinois
community of 402, that does not bother me. But if your intellectual
and emotional horizons are bounded by that community that would
bother me. Checking your background I talked to an African-Amer-
ican classmate of yours, now practicing law in this city. His com-
ments about you were positive. He allayed some of my fears. But [
also want to know if you empathize with a woman on the west side
of Chicago who did not go to Harvard, who barely made it through
the fourth grade. You will he her voice for justice. Is there some
understanding of her plight? Will there be an attempt on your part
to grow and understand our society with all its richness and diver-
sity and with all its joy, often within sound of its cries of anguish
and hopelessness?

In a new book, Justice Richard A. Posner of the Seventh Circuit
Court of Appeals has written, “Our legal certitudes are pragmati-
cally rather than analytically grounded.” He was speaking of
Brown v. Board of Education when he wrote that. From case to
case his statement may not be applicable, but in the broad sweep of
history it is. When the Supreme Court has lacked vision or compas-
sion or practicality or passion for liberty, as in the Dred Scott case,
the Nation has paid a terrible price for the Court’s shortcomings.

Above the entrance to the Supreme Court, just a few steps from
where we meet today, are the words etched in stone “Equal Justice
Under Law.” I want those words to live. And I want a Supreme
Court Justice who will make them live.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, very much, Senator.

Senator Humphrey did wish to make a brief statement?

Senator HumpHREY. Thank you, Mr. Chairman.

Welcome, Judge Souter.

Are you having fun, yet? I hope so. You might as well enjoy it.

Mr. Chairman, I have the honor and privilege of formally intro-
ducing the nominee to the committee in just a few moments, so I
will, for my part, at this juncture pass on an opening statement.

The CHAIRMAN. Thank you, Senator.

I misspoke. I made Senator Rudman the senior Senator and he is
not. He is the junior Senator. Senator Humphrey is the senior Sen-
ator.

Senator HumpHrEY. He is senior in age.

The CuAIRMAN. As Senator Baker used to say, I do not have any
dog in that fight. I understand.

So, Senator Kohl, from Wisconsin.

OPENING STATEMENT OF SENATOR HERBERT KOHL

Senator KoHL. Thank you, Mr. Chairman.

[ am a person who has not sat through any Supreme Court nomi-
nations before and 1 think Judge Souter, you would agree with me
that these opening statements—although we are probably all
happy they are coming to a conclusion—have been most outstand-
ing and say something unusual about our American system and
the way in which we go about selecting Supreme Court Justices.
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Judge Souter, the President of the United States has asked you
to serve on the Supreme Court. And if confirmed, you will be
making decisions which will shape the fabric of American society
for the rest of your life. You will be interpreting the Constitution
in which, we as the people, place our faith and on which our free-
doms as a nation rest.

During your tenure on the Court you will be free of all political
constraints, unaccountable to the people, and unrecallable by the
Congress—absent some severe dereliction of duty. Before we place
that power in your hands, we need to know what is in your heart
and in your mind.

While the issues the Court must address are well known, your
views are not. Indeed, some cynics have even suggested that you
were nominated precisely because you have not spoken to those
issues in any detail. They even implied the President believed that
a nominee would be more easily confirmed if his views were largely
unknown. Those cynics do not understand, as I am sure the Presi-
dent does understand, the role of the Senate in this process.

The Constitution requires us to give our advice and consent to
this nomination. The oath of office we took obligates us to examine
your fitness to serve on the Supreme Court. We must conclude that
the quality of your thinking deserves our respect, that you will
relate the law to the basic values we have embraced as a nation,
and that you are interested in doing justice as well as giving logic
to the law.

In this process, a number of groups have told us to use this hear-
ing to determine your views on one single issue or another, and
they have told us that our decision to confirm you ought to depend
on whether you pass their litmus test.

Well, let me add my own personal single-issue litmus test to the
mix; and that is judicial excellence. Judicial excellence, it seems to
me, involves at least four elements. First, a nominee must possess
the competence, character, and temperament to serve on the
bench. He or she must have a keen understanding of the law, and
the ability to explain it in ways that the American people will un-
derstand. Based on the record developed thus far, Judge Souter,
certainly you appear to have those qualifications.

Second, judicial excellence means that a Supreme Court Justice
must have a sense of the values which form the core of our politi-
cal and economic system. No one, including the President, has the
right to require ideological purity from a member of the Supreme
Court. But we do have a right to require the nominee to under-
stand and respect our constitutional values. We do not elect Jus-
tices. They do not have the representational role that Members of
Congress have.

The Framers of the Constitution gave the Supreme Court Jus-
tices lifetime tenure for a reason—they wanted the Court to be in-
sulated from the momentary pull and tug of our daily politics. We
do not want Justices who will change their legal opinions as the
tide of public opinion turns. Indeed, we charge the Court with the
task of defending the rights established in the Constitution even if
those rights are, for the moment, reviled.

In my opinicn, that means that a Supreme Court Justice must,
at a minimum, be: Dedicated to equality for all Americans, deter-
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mined to preserve the right of privacy and the right to be left alone
by the Government, committed to civil rights and civil liberties, de-
voted to ensuring the separation of church and state; willing to
defend the Bill of Rights and its applications to the States against
all efforts to weaken it, and able to read the Constitution as a
living, breathing document.

Third, judicial excellence requires a sense of compassion. The law
is more than an intellectual game, and more than a mental exer-
cise. As Justice Black said, “The Courts stand against any winds
that blow as havens of refuge for those who might otherwise suffer
because they are helpless, weak, outnumbered, or because they are
non-conforming victims of prejudice and public excitement.”

Indeed, the courts are our refuge, our sanctuary, and our safe
haven. The courts are where people seek justice, not just the appli-
cation of law. A Supreme Court Justice must understand that. He
or she must recognize that real people, with real problems are af-
fected by the decisions rendered by the Court. They must have a
connection with and an understanding of the problems that people
struggle with on a daily basis. Justice, after all, may be blind, but
it should not be deaf.

And finally, judicial excellence requires candor before confirma-
tion. We are being asked to give you enormous power. We want to
know, in general, how you will exercise it. We want to know what
you think about certain issues—abortion and privacy, civil and in-
dividual rights, the balance of power and separation of church and
state. We do not want to know in advance how you will rule on
cases that will come before you, but we do want—and we need and
we deserve—to know what you think about these basic issues.

Judge Souter, let me be presumptuous encugh te give you just a
bit of advice. Do not hedge. Do not give us prepared answers. Do
hot hide behind the argument that you cannot talk about this or
that. We are not trying to trap you and we are not trying to obtain
a commitment from you about how you will vote. But, Judge, I be-
lieve you have thought about the great issues of the day and I be-
lieve you have some views on them, and I do not believe that those
views will require you to vote in any specific way. I trust your abil-
ity to remain openminded about the specifics that may come before
you. But I believe the country is entitled to know, before you take
a seat on the Court and teflyus ex-cathedra, how you view basic
constitutional doctrine.

On behalf of the American people, we will be having a conversa-
tion with you over the next few days. If you are confirmed it is the
last conversation we can have about basic constitutional issues. So,
in these next few days, we must make an extra effort to get to
know you and you must make an extra effort to help us do that.

The burden of proof rests on you, and only you can discharge it.
Let me conclude on this note. Much of this hearing will focus on
facts, but behind all of this is a sense of mystery. The Supreme
Court is one of the most majestic institutions in American life. By
its nature, the Court makes decisions which people oppose, but so
far it has had the moral standing to compel compliance with those
decisions, no matter how unpopular they are.

We have made a covenant with the Court; we have given it the
power to make ultimate decisions and in return, asked the Court to
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exercise that power responsibly. As Justice Stone once observed,
and I quote, “The only check upon cur own exercise of power is our
own sense of self-restraint.”

This hearing will help us to determine, as a Congress and as a
country, how Judge Souter intends to exercise that power and that
restraint.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, very much, Senator.

Now, Judge, what I propose to do before we break is to have our
two distinguished colleagues, both of whom strongly favor your
nomination, join you at the table. I will ask the senior Senator,
Senator Humphrey, to speak first, and then Senator Rudman. At
which time, after that is done, Judge, with your permission, unless
you would prefer to do it another way, I would suggest that we
break; we will come back; I will swear you in and we will hear
your opening statement and then begin the questioning.

Is that all right with you?

Judge SouTter. Yes, sir.

The CHAIRMAN, Senator Humphrey.

STATEMENT OF SENATOR GORDON J. HUMPHREY

Senator HuMPHREY. Thank you, Mr. Chairman.

With my colleague, Senator Rudman, I take pride in introducing
to the Judiciary Committee, Judge David Souter, of Weare, NH.

I have to, because we are so very proud of our State, I have to
correct my dear friend from Utah, it has not heen 145 years since
someone from our State sat on the Supreme Court. In fact, Chief
Justice Harlan Fiske Stone was born in New Hampshire in the
town of Chesterfield and he served, of course, until his death in
1946.

The uninformed suggest that David Souter is from a small town.
Well, Mr. Chairman, I think perhaps you are better informed on
this point than others, because you visited our State extensively
drawn by its natural beauty and conservative politics. [Laughter.]

The CHaIrRMAN. I wish I had been able to stay longer. [Laughter.]

Senator HuMpHREY. So do we. Drawn as you are by its natural
beauty and conservative politics, but the uninformed, Mr. Chair-
man, think that David Souter is from a small town. Nothing, in
fact, could be further from the truth, because where is a town so
very large in area that it has no less than five separate metropoli-
tan centers? There is the village of Weare, itself; there is East
Weare, from which the Judge hails; there is South Weare; by now
you might have guessed there is a West Weare; and, in fact, in the
north, Mr. Chairman, is the village, which is sometimes abbreviat-
ed on signs as No. Weare, and sometimes pronounced by tourists as
Nowhere.

But we do not mind tourists laughing at our signs, or even laugh-
ing at us, as long as they spend all of their money before they go
home because that helps to keep down our taxes.

Mr. Chairman, the elegant pundits here, inside the beltway,
think that David Souter may not be quite up to the hig city or the
big time because he drives a clunky old car, because he believes in
conserving energy by not mowing his lawn until the grass begins to
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block his view from the window., They think maybe a small-town
fellow is not good enough for the big city of Washington, DC.

Well, my dear colleagues, 1 believe that you will find David
Souter to be as smart as anyone in this city. I believe you will find
him to be as sophisticated as anyone living up in Georgetown. I
think you will find that he has a wonderful sense of humor. That
he does not take himself too seriously.

On that point, I want to quote from a letter sent to the New
York Times, and published in the New York Times by William
Bardell who was a law school classmate of David Souter’s and a
fellow Rhodes scholar during their student days.

He says, “What I remember is David very gentlemanly, with his
hands in the pockets, telling stories especially with his imitations
of New England accents.” He added, “I am pretty sure also that he
climbed in a few windows with me after midnight when they
locked the college gates.”

Mr. Chairman, I believe that our colleagues will find that David
Souter enjoys the company of others every bit as much as he enjoys
the company of his famous collection of books on history, philoso-
phy, and the law.

Here is a man who works hard, yes, very hard, in a very disci-
plined way. But he is a man who also, for example, enjoys stopping
by to visit older folks on his way home from weekly worship. He is
an admirable human being.

On the professional side, for 22 years, David Souter has faithfully
gone about the business of enforcing the law, and dispensing sound
jJustice. He has enforced the law as our State’s attorney general. He
has presided over jury trials as a superior court judge, and he has
served with distinction on our State’s highest court, the supreme
court.

Judge Souter’s selfless commitment to public service surely tells
us something about the qualities, the human qualities that he
would bring to the Supreme Court. With his sterling credentials, as
a graduate of Harvard Law School and as a Rhodes scholar at Ox-
ford’s Magdalen College. Every one of us knows that he could have
been earning millions these past years as a partner in a prestigious
firm in Boston or New York, but instead, he has devoted himself to
positions of very high responsibility, but rather modest financial
compensation. Shunning personal aggrandizement and self-promo-
tion, he has found his compensation, instead, in pursuing the inter-
est of justice in the public good.

But the best measure, surely the best measure is the opinion of
those who know him best. In a close-knit State like ours, anyone
who has been in public service as long as as David Souter is well-
known by people across the State. So it is especially revealing that
folks of all political persuasions, Republicans and Independents,
Conservatives and Democrats, women, men have offered high
praise for Judge Souter’s fairness, for his fairness, for his diligence,
and his grasp of the law.

Support and respect for Judge Souter among members of the
legal profession in our State has been virtually unanimous and let
me read a few brief quotes. The New Hampshire Bar Association
president, John Broderick—who is, by the way, a Democrat—says
this: “He is the finest legal mind I have ever encountered. He gets
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to the bottom line faster than anybody I have ever seen.” He adds,
“He is a judge's judge, extraordinarily talented and impeccably
fair. He will not cast his lot with the conservatives on the Court
merely because they are conservatives. He is fiercely independent
in his legal reasoning.”

Kathy Green, president of the New Hampshire Association of
Criminal Defense Lawyers, who has tried many cases before Judge
Souter, says this: “He was an excellent trial judge, though he was
the kind of judge you knew was really going to hammer people at
sentencing.”

“l am a Liberal,” Green concluded, “but I have tremendous re-
spect for Judge Souter. I think he will honor the Constitution.”

Paul McKechern, a well-known political activist, candidate for
Governor, a Democrat, past president of the New Hampshire Bar
Association says this: “My impression is that he is a first-rate
scholar. He is going to be confirmed and deservedly so.”

Finally, a resolution passed by the New Hampshire Bar Associa-
tion unanimously adopted and I will just read the resolve clause:

Be it resolved that the New Hampshire Bar Association on behalf of its 3,400
members, acting through its Board of Governors, unanimously and enthusiastically
supports and endorses the nomination of David Souter and proudly commends its

respected member for confirmation to the Federal Bench by the United States
Senate.

Mr. Chairman, David Souter is well seasoned. This is interesting:
No current member of the Supreme Court had the breadth of judi-
cial experience at the time of nomination as Judge Souter has, as
both a trial and appellate judge. Two of the Justices now on the
Court had no judicial experience at all when nominated. Five of
them had varying amounts of experience as appellate judges, but
none as a trial judge, and only Justice O’Connor had both trial and
appellate experience when she joined the High Court, but then not
nearly as much as Judge Souter.

By any measure, then, Judge Souter is ideally prepared to serve
on the Supreme Court. He has been actively engaged in the trench-
es, rather than offering commentary and criticism from the side-
lines. Judge Souter’s 12-year judicial record is there for all to see,
zland it provides the strongest possible proof of his judicial excel-

ence.

This point was expressed well by Prof. Joseph Gramo, a distin-
guished professor of law at Wayne State University Law School,
who in a detailed report he prepared on Judge Souter’s opinions in
the criminal law area, said this:

From the cases 1 reviewed, I can find no legitimate basizs for either side of the
political spectrum opposing this intelligent jurist. Of course, those who want poli-
tics, rather than law from the Supreme Court, those few, Justice Souter is not the
right person. For those who know better, it should be evident that President Bush
has made an excellent selection.

Mr. Chairman, it is a credit to Judge Souter’s spotless record
that the critics have resorted now to the game of “trivial pursuit”
in their efforts to find something negative to write about. Frustrat-
ed in their search for a smoking gun, some pundits have lamely
suggested that a scholarly bachelor somehow lacks the perspective
to be a good Supreme Court Justice.
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Such critics need to be reminded that one of the Nation’s most
eminent and humane Justices, the great Benjamin Cardozo, was a
scholarly bachelor. As always, my colleagues, we need persons
marked by fairness, wisdom, and self-restraint sitting on the bench.
Judge Souter fits that description in every way.

President Bush has made an excellent nomination. I am honored,
therefore, to introduce him to my colleagues on the Judiciary Com-
mittee and confident that he will leave them impressed in every
way.

Thank you.

The CHaIRMAN. Thank you, Senator, for a thorough and enter-
taining and informative opening statement.

Senator Rudman.

STATEMENT OF HON, WARREN B. RUDMAN, A U.S, SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator Rupman. Mr. Chairman, Senator Thurmond, and my col-
leagues on the committee, it is a very rare event in a public career
that one has the opportunity to recommend a close and dear per-
sonal friend, as well as a former colleague for the highest position
the legal profession offers, that of Associate Justice of the U.S. Su-
preme Court.

Therefore, this is a very special privilege for me personally, be-
cause more than 20 years ago, when I was attorney general of New
Hampshire, I first met a young lawyer named David Souter and,
like many, I recognized that this was a rare man, of great talent
and extraordinary capacity for legal analysis, and quiet strength,

We worked together for 6 years, but more importantly, we have
been friends for 20. So, I do feel qualified, not only to introduce this
nominee to the committee with my colleague Senator Humphrey,
but also to discuss his enormous capability, his accomplishments,
and his humanity.

David Souter, throughout his distinguished career, has demon-
strated that he possesses the intellectual judicial temperament, the
personal qualities that will make him an outstanding addition to
the Court.

His scholastic credentials we have already heard, Harvard, the
Rhodes scholarship, Harvard Law School, and the positions in
public life. But his personal credentials are equally impeccable—
fairminded, considerate, eventempered, warm, and compassionate.
It speaks volumes that the consensus in New Hampshire, from law-
yers, judges, Democrats, Republicans, liberals and conservatives, is
El;at David Souter is eminently qualified for the U.S. Supreme

urt.

As a member of the superior court, the trial court of general ju-
risdiction of the State of New Hampshire, David Souter witnessed
the panorama of life. As a trial court judge, he dealt with the
gritty and oftentimes unappealing cases which, unfortunately,
packed the docket and comprise a part of American life today.

He presided over cases involving the full range of people who
comprise our society, from the poorest to the most affluent. As a
trial court judge, he confronted cases of violent crimes, the scourge
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of drugs, economic disputes, family conflicts, and crimes of passion.
In short, Mr. Chairman, David Souter has seen it all.

When you speak to those who appeared before David Souter in
his capacity as a trial judge, his fairness and even-handedness in
the administration of justice is cited by all.

On the New Hampshire Supreme Court, Judge Souter demon-
strated that he is a classic conservative. Judge Souter respects
precedent, applies the law to the facts before him, without prede-
fined conclusions. He is committed to the application of the tradi-
tional rules of statutory construction and constitutional interpreta-
tion, and recognizes the proper role of judges in upholding the
democratic choices of the people through their elected representa-
tives.

As recently as April 13, 1990, Judge Souter wrote, as a member
of that court, “The basic scheme of the Constitution is a limitation
of powers. Government is limited and courts and legislatures can
only do what they are authorized to do.”

Judge Souter’s opinion are admired for their crispness, their
strength of reason, for their clarity, and for the intellectual attain-
ment they demonstrate. His record makes clear his commitment to
the rule of law, his full understanding of judicial restraint and
precedent. I believe that his judicial philosophy reflects the think-
ing of the great Justice Oliver Wendell Holmes, as expressed in
Missouri, Kansas and Texas Railway v. May. That quote says,

Great constitutional provisions must be administered with caution. Some play
must be allowed for the joint of the machine, and it must be remembered that legis-

latures are the ultimate guardians of the liberties and welfare of the people in quite
as great a degree as the courts.

I know how carefully the members of this committee and your
staff have worked to assess this nomination. I know that your ex-
change with David Souter will be enlightening and comprehensive,
as it should be. I think you will find a first-rate legal mind, a
writer of great precision and force, a jurist of uncommon quality,
who brings no agenda, no ideology to the bench, only a single-
minded commitment to serve justice in the greatest traditions of
American jurisprudence.

Mr. Chairman, Senator Thurmond, and members of this commit-
tee, I cannot let this moment pass without sharing with you my
own observations of a man I have known and worked closely with
for 20 years. Having sat for 10 years now in your positions at con-
firmation hearings, I know it is customary for a home State Sena-
1:101' to praise a native nominee. Indeed, I have done that, as we all

ave,

I want to make it clear today that my association with this man
is far beyond that norm. David Souter is my friend. I trust him, I
regpect him, and I like him. He has made me think, he has made
me reflect, and he has made me laugh.

When I became attorney general, our office was small. I recog-
nized its potential to make a difference for the citizens of our State.
To realize this potential, I needed to invigorate the office with new
talent and new energy. David joined me in that task and succeeded
me as Attorney general of our State.

He oversaw the expansion of the attorney general’s office during
my tenure and his own. He did so by recruiting a staff of young,
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able, dedicated lawyers and then reared them to maturity. He
hired on the basis of talent alone, no political, no philosophical
tests. We soon boasted a staff that was the envy of law firms in
that State. Today, those lawyers have led distinguished careers in
their own right. A number are familiar to the members of this
committee. They are judges, public servants, partners in major
firms in our State and beyond.

To a person, they cite their relationship with the attorney gener-
al’s office and David Souter, in particular, as the outstanding expe-
rience of their lives. That is because David did not just hire good
lawyers, he hired good people. Once hired, he showed these people
how a lawyer can and must balance all of the elements of a de-
manding professional career and a personal life. He stressed serv-
ice to State and Nation, but also to your community and to your
family, He brought the office together, not as a cheerleader, but as
an understanding and concerned friend.

Much has been made of David’s New Englandness—I think that
is a word. I am not sure what it means. You do not have to spend
much time in our State or our region at this time to appreciate its
special qualities. I know, Mr. Chairman, that several members of
this committee have had firsthand experiences in New Hampshire.
You know that it is indeed a very special and a very unique place.
But New England and New Hampshire are not just states of mind.
They are real places, where real things happen to real people.

There is no demographic profile of the perfect judge. The people
who we seek to discharge these responsibilities must have certain
human qualities, not fixed life résumés. I know that David Souter,
shaped by his experiences, knows that judges must understand that
their decisions are not mere academic or scholarly exercises, but,
rather, the best hope of resolving human dilemma,

Judges must realize that real people are impacted by what they
do, that the essence of judging is its humanity. I am confident that
my friend David Souter knows that.

Finally, Mr. Chairman, I must say that it is remarkable that
there are some here in Washington who view a man who has a
single-minded dedication to his chosen profession, the law, and pos-
sesses great qualities of humility, graciousness, frugality, charity,
reverence to his faith and to his family is somehow regarded as an
anomaly and somehow out of touch with life. I believe that most
Americans see these as endearing and desirable qualities, all too
often sacrificed in the frenetic pace of modern life.

In closing, Mr. Chairman and Senator Thurmond, allow me to
suggest that we in New Hampshire are enormously proud to sit
here today and have David Souter appear before this distinguished
committee on the occasion of his confirmation hearings to our Na-
tion’s highest court.

His life has been rooted in our rocky soil and nurtured by a life-
long commitment to public service. I present to you a good person,
one who will bring honor to the Supreme Court and to our consti-
tutional system, with enthusiasm and with deep personal convic-
tion. I urge your favorable consideration of a dear friend and a de-
serving nominee,

I thank you, Mr. Chairman.

The CaarMAN. Thank you, Senator.
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Judge Souter, you are a lucky man to have a friend like that,
flwo friends, and we take their recommendations seriously and to

eart.

Now, what we will do, Judge, if it meets with your approval, is
we will recess until 2 p.m., at which time we will come back, swear
you in, and begin the hearing.

We will recess until 2 p.m.

[Whereupon, at 12:29 p.m., the committee was in recess, to recon-
vene at 2 p.m., the same day.]

AFTERNQON SESSION

The CHAIRMAN. The hearing will come to order.

Judge, would you please stand to¢ be sworn? Do you swear that
the testimony you are about to give will be the whole truth and
nothing but the truth, so help you God?

Judge SouTer. I do.

The CHAIRMAN. We are going to wait a moment while the pho-
tographers have an opportunity to leave and get their lunch or
wl[lgtever]they would like to do. They are very angry with me.

ause.

The CHAIRMAN. Welcome back to the hearing, Judge Souter. As I
indicated before we left, we would welcome any opening statement
you have to make for as short or as long as you wish to make it.
Then we will begin with questions.

TESTIMONY OF HON. DAYID H. SOUTER, TO BE ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge Souter. Thank you, Mr. Chairman. I probably should
begin by asking you if you can hear me as well as I can hear you.

The CHAIRMAN. Yes, we can, Judge.

Judge SouTErR. Mr. Chairman, Senator Thurmond, and other
members of the committee, as you know, I did not ask to make a
formal and preprepared statement, but I would like to accept your
invitation to say a few words before our dialog together does begin.

I would like to start maybe in a very obvious way simply by
saying thanks for some things, to begin with, to thank every
member of this committee who, in the waning and the very hectic
days that you went through prior to the summer recess, nonethe-
less found some time to see me when I came by to meet you, in
most cases for the first time. I was grateful for the reception and
the courtesy that every one of you gave to me.

Equally obviously, 1 would like simply to say here what I have
already said privately this morning, or at least quietly this morn-
ing, in thanking both Senator Humphrey and Senator Rudman for
their generosity to me in their introduction and their sponsorship
of me before you. And I will have to continue, as I have been trying
to do for the past 7 or 8 weeks now, to say some adequate thanks to
the President of the United States for the confidence that he
showed in me in making that nomination. I have not succeeded in
doing that adequately yet, but I will keep trying.

In fact, I came to the notice of probably most of you on this com-
mittee when | stood next to the President and tried—again, with
great difficulty—that afternoon in late July to express some sense
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of the honor that I felt, despite the surprise and even shock of the
event to me. It is equally incumbent on me to try to express some
sense of the honor that I feel today in appearing before you, as you
represent the Senate of the United States in discharging your own
responsibility to review the President’s nomination. I could only
adopt what Senator Metzenbaum said earlier this morning about
the grandeur of this process of which we are a part.

I mentioned to you the great surprise that I had on July 23 in
finding myself where I was. I certainly found very quickly that I
had no reason to be surprised at the interest which the United
States and, actually, a good deal of the world suddenly took in me
as an individual. And despite the reams of paper and I suppose the
forests that have fallen to produce that paper in the time between
July 23, T would like to take a minute before we begin our dialog
together to say something to you about how I feel about the begin-
nings that I have come from and about the experiences that I have
had that bear on the kind of judge that I am and the kind of judge
that I can be expected to be.

I think you know that I spent most of my boyhood in a small
town in New Hampshire—Weare, NH. It was a town large in geog-
raphy, small in population. The physical space, the open space be-
tween people, however, was not matched by the interspace between
them because, as everybody knows who has lived in a small town,
there is a closeness of people in a small town which is unattainable
anywhere else. There was in that town no section or place or
neighborhood that was determined by anybody’s occupation or by
anybody’s bank balance. Everybody knew everybody else’s business,
or at least thought they did. And we were, in a very true sense,
intimately aware of other lives. We were aware of lives that were
easy, and we were aware of lives that were very hard.

Another thing that we were aware of in that place was the re-
sponsibility of people to govern themselves. It was a responsibility
that they owed to themselves, and it was a responsibility that they
owed and owe to their neighbors. I first learned about that or I
first learned the practicalities of that when I used to go over to the
town hall in Weare, NH, on town meeting day. I would sit in the
benches in the back of the town hall after school, and that is where
I began my lessons in practical government.

As I think you know, I went to high school in Concord, NH,
which is a bigger place, and I went on from there to college and to
study law in Cambridge, ME, and Oxford, England, which are
bigger places still. And after I had finished law school, I came back
to New Hampshire, and 1 began the practice of law. And I think
probably it is fair to say that I resumed the study of practical gov-
ernment.

I went to work for a law firm in Concord, NH, and I practiced
there for several years. I then became, as I think you know, an as-
sistant attorney general in the criminal division of that office. I
was then lucky to be deputy attorney general to Warren Rudman,
and I succeeded him as attorney general in 1976.

The experience of government, though, did not wait until the day
came that I entered public as opposed to private law practice; be-
cause although in those years of private practice I served the pri-
vate clients of the firm, I also did something in those days which
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was very common then. Perhaps it is less common today—I know it
is—but it was an accepted part of private practice in those days to
take on a fair share of representation of clients who did not have
the money to pay.

I remember very well the first day that I ever spent by myself in
a courtroom. I spent in a courtroom representing a woman whose
personal life had become such a shambles that she had lost the cus-
tody of her children, and she was trying to get them back. She was
not the last of such clients. I represented clients with domestic re-
lations problems who lived sometimes, it seemed to me, in appall-
ing circumstances. I can remember representing a client who was
trying to pull her life together after being evicted because she
couldn’t pay the rent.

Although cases like that were not the cases upon which the firm
paid the rent, those were not remarkable cases for lawyers in pri-
vate practice in those days before governmentally funded legal
services. And they were the cases that we took at that time be-
cause taking them was the only way to make good on the supposed-
ly open door of our courts to the people who needed to get inside
and to get what courts had to offer through the justice system.

I think it is fair to say—I am glad it is fair to say—that even
today, with so much governmentally funded legal service, there are
lawyers in private practice in our profession who are doing the
same thing.

As you know, I did go on to public legal service, and in the
course of doing that, I met not only legislators and the administra-
tors that one finds in the government, but I began to become famil-
iar with the criminal justice system in my State and in our Nation.
I met victims and sometimes I met the survivors of victims. I met
defendants. I met that train of witnesses from the clergy to con art-
ists who passed through our system and find themselves, either
willingly or unwillingly, part of a search for truth and part of a
search for those results that we try to sum up with the words of
justice.

As you also know, after those years I became a trial judge, and
my experience with the working of government and the judicial
gystem broadened there because I was a trial judge of general juris-
diction, and I saw every sort and condition of the people of my
State that a trial court of general jurisdiction is exposed to. I saw
litigants in international commercial litigation for millions, and 1
saw children who were the unwitting victims of domestic disputes
and custody fights which somehow seemed to defy any reasonable
solution, however hard we worked at it.

I saw, once again, the denizens of the criminal justice system,
and I saw domestic litigants. I saw appellants from the juvenile jus-
tice system who were appealing their findings of delinquency. And,
in fact, I had maybe one of the great experiences of my entire life
in seeing week in and week out the members of the trial juries of
our States who are rightly called the consciences of our communi-
ties. And I worked with tgem, and I learned from them, and I will
never forget my days with them.

When those days on the trial court were over, there were two ex-
periences that I took away with me or two lessons that I had
learned, and the lessons remain with me today. The first lesson,
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simple as it is, is that whatever court we are in, whatever we are
doing, whether we are on a trial court or an appellate court, at the
end of our task some human being is going to be affected. Some
human life is going to be changed in some way by what we do,
whether we do it as trial judges or whether we do it as appellate
judges, as far removed from the trial arena as it is possible to be.

The second lesson that I learned in that time is that if, indeed,
we are going to be trial judges, whose rulings will affect the lives of
other people and who are going to change their lives by what we
do, we had better use every power of our minds and our hearts and
our beings to get those rulings right.

I am conscious of those two lessons, as I have been for all of the
years that I was on an appellate course. I am conscious of them as
I sit here today, suddenly finding myself the nominee of the Presi-
dent of the United States to undertake the greatest responsibility
that any judge in our Republic can undertake: The responsibility to
join with eight other people, to make the promises of the Constitu-
tion a reality for our time, and to preserve that Constitution for
the generations that will follow us after we are gone from here.

I am mindful of those two lessons when I tell you this: That if
you believe and the Senate of the United States believes that it is
right to confirm my nomination, then I will accept those responsi-
bilities as obligations to all of the people in the United States
whose lives will be affected by my stewardship of the Constitution.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Judge, for a statement
that gives us all more insight into you. When I ended my opening
statement, I said “maybe a little glimpse into your heart,” I think
you have given us a little glimpse into your heart as well as how
you view the responsibility you hope to undertake.

Judge, before I begin my questioning, I want to make it clear to
you that under precedence—we can debate and argue, which we
will up here, about how long they have existed—but under prece-
dence dating back, as one of my colleagues said, at least to the
1950’s, and arguably much earlier, each member of the committee
can decide whatever questions he deems proper to ask you. We
have never imposed a gag rule on any committee member.

But, Judge, while we may ask any questions we deem proper, you
are free to refuse to answer any questions you deem to be improp-
er. No one is going to try to force you to answer any question you
think in good conscience you cannot appropriately address. So,
Judge Souter, I trust you are fully capable of deciding for yourself
which questions you can and cannot speak to. And we or an indi-
vidual Senator may not agree with your decision, but that decision
is yours and will be protected.

Everyone involved in the process, both the members of this com-
mittee and you, I think have to be guided by the most considered
interpretation of our respective constitutional responsibilities. And
I know from my first discussion with you weeks ago that that was
a judgment, as [ think you have said, to paraphrase you, when the
photographs had left my office, and I said “How are you? What are
you looking forward to?’ And you said something to the effect:
Going home to New Hampshire to think about how you can appro-
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priately reveal to us and the Nation your constitutional philosophy
within the limitations you think you are bound by.

So to clear it up, to state it again, any member can ask anything.
You don’t have to answer if you think it is inconsistent with what
your responsibilities are.

Judge SouTER. I appreciate that. Thank you.

The CHairMAN. Now, Judge, let me begin. You said in your state-
ment, you used the phrase ‘‘the promises of our Constitution.” That
is the phrase you used, and that is really what I want to discuss
with you—the promises of our Constitution. What does it promise?
Because there are very, very different views held by very bright
women and men, all experts in the law, many incredibly well in-
formed, who have very different visions of what the promises of
our Constitution are.

Judge, it comes as no surprise to you, as I discussed with you a
little bit yesterday, there is nothing intended that I am about to
ask you that is designed as a surprise, so much to the extent that I
think you were probably surprised yesterday when I told you what
I was going to ask you.

Judge SouTeR. [ was a little bit.

The CHAIRMAN. And it will not surprise any of the press I see out
there because it is something I care deeply about, and they are
probably tired of hearing me talk about it, but I am going to con-
tinue to talk about it. And as, Judge Souter, a close friend of yours,
and I consider him, quite frankly, a close friend of mine, my col-
league Warren Rudman, has said—he has said many things, but he
has said that Supreme Court——

Judge SoUTER. You should have been staying with him for the
last 10 days. [Laughter.]

The CHairMAN. No, we each have our own jobs. That is your job,
not my job.

Judge SouTeR. I realize that.

Senator HatcH. We live with him every day, let me tell you.
[Laughter.]

The CrammManN, But he has indicated that one of the Supreme
Court Justices you most admire was the second Justice Harlan,
who served on the Supreme Court between 1955 and 1971, and who
was widely regarded, is widely regarded as one of the great con-
servative Justices ever to serve on the Court.

Now, Justice Harlan concurred in the Court's landmark decision
of Griswold. That is the Connecticut case that said that the State
of Connecticut, the legislature and the Governor couldn’t pass a
law that—constitutionally—said that married couples could not use
birth control devices to determine whether or not they wished to
procreate.

Justice Harlan indicated that that Connecticut law violated the
due process clause of the 14th amendment which says that no State
C?Iil deprive any person of life, liberty, or property without process
of law.

Now, my question is this, Judge: Do you agree with Justice Har-
lan’s opinion in Griswold that the due process clause of the 14th
amendment protects a right of a married couple to use birth con-
trol to decide whether or not to have a child?

39-454—91—3
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Judge SouTer. I believe that the due process clause of the 14th
amendment does recognize and does protect an unenumerated
right of privacy. The——

The CHAIRMAN. And that—please continue. I didn’t mean to in-
terrupt. I like what you are saying.

Judge SouteEr. The only reservation I have is a purely formal
reservation in response to your question, and that simply is: No
two judges, I am sure, will ever write an opinion the same way,
even if they share the same principles. And I would not go so far as
to say every word in Justice Harlan’s opinion is something that I
would adopt. And I think for reasons that we all appreciate, I
would not think that it was appropriate to express a specific opin-
ion on the exact result in Griswold, for the simple reason that as
clearly as I will try to describe my views on the right of privacy,
we know that the reasoning of the Court in Grisweld, including
opinions beyond those of Justice Harlan, are taken as obviously a
predicate toward the one case which has been on everyone’s mind
and on ¢veryone's lips since the moment of my nomination—Roe v.
Wade, upon which the wisdom or the appropriate future of which it
would be inappropriate for me to comment.

But I understand from your question, and I think it is unmistak-
able, that what you were concerned about is the principal basis for
deriving a right of privacy, and specifically the kind of reasoning
that I would go through to do so. And in response to that question,
yes, I would group myself in Justice Harlan’s category.

The CHalRMAN. Well, Judge, let me make it clear, I am not
asking you about how you would decide or what you even think
about Roe v. Wade.

Judge SouTer. I understand that.

The CuHairManN. Now, in the Griswold case, I am curious what
proposition you think it stands for. Do you believe it is a case in a
long line of cases, establishing an unenumerated right to privacy, a
right the Constitution protects, even though it is not specifically
mentioned in the document?

Judge Souter. I think probably it would be fairest to say that it
is a case in a confused line of cases and it is a case which, again
referring to the approach that Justice Harlan took, it is a case
which to me represents at least the beginnings of the modern effort
to try to articulate an enforceable doctrine.

My own personal approach to that derivation begins with, I sup-
pose, the most elementary propositions about constitutional govern-
ment, but I do not know of any other way to begin. I am mindful
not only of the national Constitution of 1787, but of the history of
State constitution-making in that same decade.

If there is one generalization that we can clearly make, it is the
generalization about the intended limitation on the scope of gov-
ernmental power. When we think of the example of the national
Constitution, I think truly we are at the point in cur history when
every schoolchild does know that the reason there was ne¢ Bill of
Rights attached to the draft submitted to the States in the first in-
stance after the convention recessed, was the view that the limita-
tions on the power to be given to the National Government was so
clearly circumscribed, that no one really needed to worry about the
possible power of the National Government to invade what we
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today group under the canon of civil liberties, and we know the his-
tory of that response.

We know that there were States like my own which were willing
to ratify, but were willing to ratify only on the basis of requesting
that the first order of business of the new Congress would be to
propose a Bill of Rights in New Hampshire, like other States, who
was not bashful about saying would not be in it.

The CramrMAN. Did you wish to continue?

Judge SouTer. If I may. This attitude did not sort of spring up
without some antecedent in 1787. I am not an expert on the consti-
tutions of all of the original States, but I do know something about
my own.

One of the remarkable things about the New Hampshire Consti-
tution, which began its life at the beginning of that same decade, is
the fact that it began with an extraordinarily jealous regard for
civil rights, for human rights. The New Hampshire Constitution
did not simply jump in and establish a form of government. They
did not get to the form of government until they had gotten to the
Bill of Rights first.

They couched that Bill of Rights with an extraordinary breadth
and a breadth which, for people concerned with principles of inter-
pretation, requires great care in the reading. But the New Hamp-
shire constitutionalists of 1780 and 1784 were equally concerned to
protect a concept of liberty, so-called, which they did not more pre-
cisely define.

So, it seems to me that the starting point for anyone who reads
the Constitution seriously is that there is a concept of limited gov-
ernmental power which is not simply to be identified with the enu-
meration of those specific rights or specifically defined rights that
were later embodied in the hill

If there were any further evidence needed for this, of course, we
can start with the ninth amendment. I realize how the ninth
amendment has bedeviled scholars, and I wish I had something
iu()ivel to contribute to the jurisprudence on it this afternoon, which

0 not.

The CHAIRMAN. It is novel that you acknowledge it, based on our
past hearings in this committee. [Laughter.]

One of the last nominees said it was nothing but a waterblot on
the Constitution, which I found fascinating. At any rate, go ahead.

Judge SouTer. Well, I think it is two things—maybe it 15 more. 1
have no reason to question the scholarship which has interpreted
one intent of the ninth amendment as simply being the protection
or the preservation of the State bills of rights which preceded it.

Neither, quite frankly, do I find a basis for doubting that, with
respect to the national bill of rights, it was something other than
what it purported to be, and that was an acknowledgment that the
enumeration was not intended to be in some sense exhaustive and
in derogation of other rights retained.

The CHalRMaN. Is that the school to which you would count
yourself a graduate?

Judge Souter. I have to count myself a member of that school,
because, in any interpretive enterprise, I have to start with the
text and I do not have a basis for doubting that somewhat obvious
and straightforward meaning of the text.
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The CHairMaN. Let me ask you another question here, and I re-
alize this is somewhat pedantic, but it is important for me to un-
derstand the foundation from which you build here.

You have made several references appropriately to the Bill of
Rights and the Federal Government. Do you have any disagree
ment with the incorporation doctrine that was adopted some T0
years ago applying the Bill of Rights to the States? Do you have
any argument with that proposition?

Judge SouTeR. No; my argument with the incorporation doctrine
would be with the proposition that that was meant to exhaust the
meaning of enforceable liberty. That, in point of fact, as you know,
I mean that was Justice Harlan’s concern.

The next really—I mean that brings to the fore sort of the next
chapter in American constitutional history that bears on what we
are talking about, because one cannot talk about the privacy doc-
trine today, without talking about the 14th amendment.

The CHAIRMAN. Judge, I am truly interested in us going back
through in an orderly fashion the evolution of constitutional doc-
trine, but as my colleague sitting behind you will tell you, I only
have a half hour to talk to you and I want to ask you a few more
specific questions, if I may.

The 14th amendment, as you know, was designed explicitly to
apply to the States. Speaking to the liberty clause of the 1l4th
amendment, Justice Harlan said:

The full scope of the liberty guaranteed by the Due Process Clause cannot be

found in or limited by the precise terms of the specific guarantees elsewhere provid-
ed in the Constitution,

Which is totally consistent with what you have been saying thus
far.

Judge SOUTER. Yes.

The CHAIRMAN. Now, do you agree with Justice Harlan that the
reference to liberty in the 5th and 14th amendments provide a
basis for certain—not all, but certain—unenumerated rights, rights
that the Constitution protects, even though they are not specifical-
ly enumerated within the Constitution?

Judge SouTer. I think the concept of liberty as enforceable under
the due process clause is, in fact, the means by which we enforce
those rights. It is sterile, I think, to go into this particular chapter
of constitutional history now, but you will recall that Justice Black
was a champion at one point of the view that the real point of the
fourth amendment, which was intended to apply unenumerated
substantive rights, was the privileges of immunities clause, and not
due process. Well, as a practical matter, that was read out of the
possibility of American constitutionalism, at least for its time, and
it has remained so by the slaughterhouse cases.

What is left, for those who were concerned to enforce the unenu-
merated concepts of liberty was the liberty clause and due process,
and by a parity of reasoning by the search for coherence in consti-
tutional doctrine, we would look to the same place and the same
analysis in the fifth amendment when we are talking about the
National Government.

The CuarMAN. Now, let us follow on. We recognize, you recog-
nize, you have stated that Griswold and the various means of rea-
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soning to arrive at the conclusion that there was a constitutionally
protected right of a married couple to determine whether or not to
procreate, to use birth control or not, is a constitutionally sound de-
cision.

Now, shortly thereafter there was a similar case in Massachu-
setts, although in this case it did not apply to married couples,
there was a Massachusetts statute, in the Fisenstadt case, that said
unmarried couples, and the rationale was that there is reason to
not be out there allowing unmarried couples to buy birth control,
because it would encourage sexual promiscuity, and the Supreme
Court struck that down, as well, saying that it violated a right to
privacy, having found once again, most Justices ruled that way, in
the 14th amendment.

Now, do you agree that that decision was rightly decided?

Judge SouTeR. Well, my recollection—and I did not reread Eisen-
stadt before coming in here, 80 I hope my recollection is not faulty,
but my recollection is that Eisenstadt represented a different ap-
proach, because the reliance on the Court there was on equal pro-
tection. I know that my recollection is——

The CHAIRMAN. Yes, the——

Judge SouTeR. I am sorry.

The CHAIRMAN. Go ahead. I am sorry.

Judge Souter. My recollection is that the criticism of Eisenstadt
at the time was whether the Supreme Court was, in fact, reaching
rather far to make the equal protection argument. But I think
there is one point that is undeniable, without specifically affirming
or denying the wisdom of Eisenstadt, and that is there is going to
be an equal protection implication from whatever bedrock start pri-
vacy is derived under the concept of due process, and 1 think that
then leads us back to the essentially difficult point of interpreta-
tion, and that is how do you go through the interpretive process to
find that content which is legitimate as a concept of due process.

The CHAIRMAN. Also, to what extent you find it legitimate. Is it a
fundamental right, or is it an ordinary right? In the case of Gris-
wold, in the Grisweold case, it was discerned and decided that there
was a fundamental right to privacy relating to the right of married
couples to use contraceptive devices. Do you believe they were cor-
rect in that judgment, that there is a fundamental right?

Judge SouTeR. I think the way, again, | would express it without
getting myself into the position of endorsing the specifics of the
cases, is that I believe on reliable interpretive principles there is
certainly, to begin with, a core of privacy which is identified as
marital privacy, and I believe it can and should be regarded as fun-
damental.

I think what we also have to recognize is that the notion of pro-
tected privacy, which may be enforceable under the 14th amend-
ment, has a great potential breadth and not every aspect of it may
rise to a fundamental level.

The CHAIRMAN. I agree. That is why I am asking you the ques-
tion, because as you know as well as I do, if the Court concludes
that there is a fundamental right, then for a State to take action
that would extinguish that right, they must have, as we lawyers
call, it is required they look at it through the prism of strict scruti-
ny. Another way of saying it, for laymen, is that they must have a
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pretty darn good reason. If it is not a fundamental right and it is
an ordinary right, they can use a much lower standard to deter-
milllle whether the State had a good enough reason to preempt that
right.

S0, as we talk about this line of cases, in Griswold and in Eisen-
stadt-—let me skip, in Moore v. East Cleveland, where the Court
ruled, extending this principle of privacy from the question of pro-
creation, contraception and procreation, to the definition of a
family. As you know, East Cleveland had an ordinance defining a
family that did not include a grandmother and grandson, and so
East Cleveland, under that ordinance, said that a grandmother and
her two grandchildren could be evicted from a particular area in
which they lived, because they were not a family, as defined by the
local municipality in zoning ordinance.

Now, the Court came along there and it made a very basic judg-
ment. It said—if I can find my note, which I cannot find right now,
and I think it is important to get the exact language, if I can find
it—1I just found it. [Laughter.]

Justice Powell said, ‘“freedom of personal choice in matters of
marriage and family life is one of the liberties protected by the
Due Process Clause of the 14th amendment.”

Now, my question, Judge, is do you believe that that assertion by
Justice Powell is accurate?

Judge Souter. I think that assertion by Justice Powell repre-
sents a legitimate judgment in these kinds of problems with respect
to Moore just as in the discussion with Griswold. I am going to ask
you to excuse me from specifically endorsing the particular result,
because I recognize the implications from any challenge that may
come from the other privacy case that is on everyone’s mind.

But the one thing that I want to make very clear is that my con-
cept of an enforceable marital right of privacy would give it funda-
mental importance. What the courts are doing in all of these cases
is saying—although we speak of tiers of scrutiny—what the courts
are saying, it seems to me in a basically straightforward way—is
that there is no way to escape a valuation of the significance of the
particular manifestation to privacy that we are concerned with,
and having given it a value we, indeed, have to hold the State to
an equally appropriate or commensurate reason before it interferes
with that value.

The CuAiRMAN, That is exactly what I am trying to find out in
your answering. So the valuation applied to a definition of family,
is fundamental. The valuation applied to whether a married couple
can use contraception is fundamental. The valuation applied to
whether or not an unmarried couple can use contraception is fun-
damental.

Now, I would like to ask you, as I move along here, as you look
at this line of cases we have mentioned—and I will not bother to go
through a couple of others that I have anticipated—is my time up?
I saw the light go off and I thought my time was about up and the
one thing these fellows are not likely to forgive me for—they will
forgive me for a lot of things but not for going over my time.

That when it comes to personal freedom of choice, as Justice
Powell put it, in family and in marriage, one basic aspect of that
freedom is the right to procreate. Now, early in the 1940's, in the
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Skinner case, the Supreme Court said that criminals could not be
sterilized. The Court made it very clear and it said, “Marriage and
procreation are fundamental” and that sterilization affected “one
of the basic civil rights of man.”

I assume that some of the civil rights that you are referring to
that those who wrote the New Hampshire Constitution referred to.

Do you agree that procreation is a fundamental right?

Judge Souter. I would assume that if we are going to have any
core concept of marital privacy, that would certainly have to rank
at its fundamental heart.

The CHaiRMAN. Now, the reason I am pursuing this is not
merely for the reason you think, I suspect. It is because you have
been categorized as—I helieve you have described yourself as an in-
terpretivist.

Judge SouTeR. I did and I have, yes.

The CrarMAN. You have begun—and I thank you for it—you
have begun to flesh out for me on which part of the spectrum of
the interpretivists you find yourself.

Let me, in the interest of time, move on here. I am trying to skip
by here.

Let me ask you this, Judge. The value that the Court places on
certain alleged, by many, privacy rights will dictate, as we said ear-
lier, the burden placed upon a State in the circumstance when they
wish to extinguish that right, or impact on that right.

Judge SouTer. Yes, sir.

The CHAIRMAN. Now, you have just told us that the right to use
birth control, to decide whether or not to hecome pregnant is one of
those fundamental rights—the value placed on it is fundamental.

Now, let us say that a woman and/or her mate uses such a birth
control device and it fails. Does she still have a constitutional right
to choose not to become pregnant?

Judge SoUTER. Senator, that is the point at which I will have to
exercise the prerogative which you were good to speak of explicitly.
I think for me to start answering that question, in effect, is for me
to start discussing the concept of Roe v. Wade. 1 would be glad—I
do not think I have to do so for you—but I would be glad to explain
in some detail my reasons for believing that I cannot do so, but of
course, they focus on the fact that ultimately the question which
you are posing is a question which is implicated by any possibility
of the examination of Roe v. Wade. That, as we all know, is not
gnly a possibility, but a likelihood that the Court may be asked to

o it.

The CHAIRMAN. Judge, let me respectfully suggest the following
to you: That to ask you what principles you would employ does not,
in any way, tell me how you would rule on a specific fact situation.

For example, all eight Justices, whom you will be joining, all
eight of them have found there to be a liberty interest that a
woman retains after being pregnant. That goes all the way from
Justice Brennan—who is no longer on the Court—who reached one
conclusion from having found that liberty interest, to Justice Scalia
who finds a liberty interest and yet, nonetheless says, explicitly he
would ll;Li:e to see Roe v. Wade, he thinks Roe v. Wade should be
overruled.
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So the mere fact that you answer the question whether or not a
woman's liberty interest, a woman’s right to terminate pregnancy
exisgts or does not exist, in no way tells me or anyone else within
our earshot how you would possibly rule on Roe v. Wade.

Judge SovuTee. I think to explain my position, I think it is impor-
tant to bear in mind there are really two things that judges may or
may not be meaning when they say there is a liberty interest to do
thus and so, whatever it may be. They may mean simply that in
the whole range of human interests and activities the particular
action that you are referring to is one which falls within a broad
concept of liberty. If liberty means what it is, we can do if we want
to do it. Then obviously in that sense of your question, the answer
is, yes.

e CHAIRMAN. It is more precise, Judge, than that. I mean liber-
ty interest has a constitutional connotation that most lawyers and
all justices have ascribed to it in varying degrees. For example,
Justices Blackmun, Brennan, Marshall, and Stevens, they have
said a woman has a strong liberty interest, although Justice Ste-
vens has phrased it slightly differently. Justice O’'Connor has made
it clear that she believes a woman has some liberty interest. Even
Justices Rehnquist, White, Kennedy, and Scalia, all of whom criti-
cized the Court’s rulings in this area have said that a woman has
at least some liberty interest in choosing not to remain pregnant.

Now, each of these Court members has acknowledged what we
lawyers call a liberty interest after conception. So my question to
you ?is, is there a liberty interest retained by a woman after concep-
tion?

Judge Souter. I think, Senator, again, we have got to be careful
about the sense of the liberty interest. There is the very broad
sense of the term which I referred to before and then there is the
sense of an enforceable liberty interest. That is to say, one which is
enforceable against the State, based upon a valuation that it is fun-
damental. It seems to me that that is the question which is part of
the analysis, of course, upon which Roe v. Wade rests.

The CuamrMan. Well, all liberty interests have following all lib-
erty interest is a right. The question is, how deeply held and rooted
that right is; and what action the State must take and how serious
that action must be—the raticnale for that action—to overcome
that interest?

I;ut once we acknowledge there is a liberty interest, there is a
right.

Judge SouTer. But what—I am sorry.

The CHAIRMAN. So | am not asking you to tell me—I am just told
my time is up—I am not asking you to tell me what burden of
proof the State must show in order to overcome that. I am asking
you is there a liberty interest and your answer is what, yes, or no?

Judge SouTer. My answer is that the most that I can legitimate-
ly say is that in t{,le spectrum of possible protection that would
rank as an interest to be asserted under liberty, but how that inter-
est should be evaluated, and the weight that should be given to it
in determining whether there is in any or all circumstances a suffi-
ciently countervailing governmental interest is a question with re-
spect, I cannot answer.

The CrairMaN. With all due respect, I have not asked it.
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But I will come back to that. My time is up. I yield to my col-
league from South Carolina.

I thank you, Judge.

Judge SouTer. Thank you, sir.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Souter, the Constitution of the United States is now over
200 years old. Many Americans have expressed their views about
the amazing endurance of this great document. Would you please
share with the committee your opinion as to the success of our
Constitution and its distinction as the oldest existing constitution
in the world today.

Judge SouTER. Well, Senator, it is difficult to make a pronounce-
ment which is commensurate with the magnificence of the docu-
ment. If I have to explain it in a few words I would do it by refer-
ence to a very limited number of concepts.

The first reason for the Constitution’s success is its insistence
and its recognition on the source of power. The source of govern-
mental power is the people.

The second concept which has guaranteed its endurance is that
that power is no more granted to government than the people
grant to government. The very concept of the National Govern-
ment is one of limited power, was one of its motivating, one of its
very forces of life from the moment that it was presented to the
people.

Third, I would look to the concept implicit in that document and
as a basis of the bedrock of the structural sense of American consti-
tutionalism that power is divided and that that division of power
even granted, is a division of power which must be protected if the
ﬁgtire Government is to remain in the place that it was intended to

ve.

That structural sense of the division of power encompasses not
only what we speak of as the separation of powers doctrine within
the National Government, itself, but the concept of the distribution
of power in a federal system.

I think the reasons then for the remarkable and blessed endur-
ance of the American Constitution are extraordinarily pragmatic
reasons. It rests upon a recognition of where its power comes from
and it is structured with a recognition that power will be abused
unless it is limited and divided and restrained.

Senator THURMOND. Judge Souter, the 10th amendment to the
Constitution provides that powers not delegated to the Federal
Government are reserved to the States or the people.

Would you describe your general view about the proper relation-
ship between Federal and State Governments, as well as how
would you characterize the States’ power to legislate in areas not
specifically enumerated to the Congress.

Judge SouTeEr. Well, Senator, as we know—certainly you know
better than I, having sat in this Congress as you have—there is a
great overlap of subject matter in which we know the Congress
under article I has authority, and which is equally covered by the
States. We are familiar with the doctrines of preemption which
have developed over the years and we are familiar, of course, with
the provision of the Constitution that in cases of conflict in legisla-
tion within hoth the constitutional competence of the States and
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the National Government, the National Government is, of course,
going to prevail.

One of the things that I think we have to recognize in dealing
with problems of federalism today is a basic political problem
which in those areas of overlap the Constitution, itself, cannot
solve for us. That is a political problem that arises from the will-
ingness or the unwillingness of the States to exercise the constitu-
tional powers that they have to address the problems that are
really before them.

One of the things that I was reminded of in my preparation, my
sort of autobiographical inquiry—which has preceded my coming
here today and has been going on for the last 7 or 8 weeks—is a
speech which I gave years ago in Newport, NH, in which I was
talking about—which to most people and to me seemed—an erosion
gf power all in the direction of the National Government from the

tates.

But the explanation for that erosion began with the fact that
there were problems to be solved which the States simply would
not address and the people wanted them addressed and therefore,
the people looked to Washington. They looked to Washington, of
course, because Washington had the means or exerted the means of
raising the money to solve them.

So one of the problems that has to be recognized, as underlying
s0 much of the tension which sometimes gets expressed by focus on
the 10th amendment, is, in fact, a political problem and ultimately
a fiscal problem.

We know that the concept of the 10th amendment today is some-
thing that we cannot look at with the eyes of the people who wrote
it. At the very least, two developments in our constitutional history
?ave necessarily changed the significance of the 10th amendment
or us.

The first, of course, is the concept of the commerce power which
I think—whatever everyone’s predilections may be—has grown to
a, and has been recognized as having a plenary degree which would
probably have astonished the Founders.

The second development which has got to be borne in mind in
coming to any approach to the 10th amendment is simply, the
14th. There was, very expressly, authority given to the National
Government through the 14th amendment, which again, was incon-
ceivable to the Framers of the 10th.

It is those two developments that have led to the difficulty re-
flected in a number of cases in recent years, in trying to determine,
whether in fact, there is a substantive basis, an objective basis, per-
haps I should say, for identifying and protecting State power under
the 10th amendment; or whether conversely, the 10th amendment,
in effect, has been relegated to the expression of kind of a political
truism.

When I was in public practice, the case known as National
League of Cities v. Usury was the law, which recognized a basis for
enforcing limitation on national power in name of the 10th amend-
ment under the wage and hour law. Subsequently National League
was overruled by Garcia v. San Antonio, which has left the law, at
the present time far closer to, in effect, a reflection of the politics
of the Congress of the United States.
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I do not know what the next step in that chapter may be, but I
do know that any approach to the 10th amendment today is an ap-
proach which has got to take intc consideration constitutional de-
velopments outside of the 10th amendment which we cannot
ignore, and, as | have said, would have astonished the Framers.

Senator THURMOND. Judge Souter, the famous decision of Mar-
bury v. Madison is viewed as a basis of the Supreme Court’s au-
thority to interpret the Constitution and issue decisions which are
binding on both the executive and legislative branches. Would you
give the committee your views on this authority?

Judge Souter. Well, I suppose for anyone in the year 1990 to
speak admiringly of Marbury v. Madison is a fairly conservative
act, so I don’t have any trouble in sort of going out on the limb in
support of Marbury v. Madison.

I recognize that the difficulty which may be facing us in assess-
ing the significance of Marbury v. Madison today is a difficulty in
defining the appropriate role of Congress with respect to the appel-
late jurisdiction of the Supreme Court of the United States. We
might all hope that that kind of a contest would not come before
us, but we cannot rule it out.

The question, of course, is not whether Marbury can be overruled
as such, but whether the force of Marbury can, in fact, be eroded
by limitations upon the appellate jurisdiction of the Supreme Court
of the United States. As I am sure you know as well as I, the exist-
ing precedent on that is not of very great help to us.

We know that in the one case expressly addressing the Supreme
Court’s appellate jurisdiction, a post-Civil War case, McCardle, the
Court seemed to say that there could be such an erosion through
the exercise of congressional power, although there are times when
}‘ ﬁng McCardle a somewhat more ambiguous case than some have

ound it.

On the other hand, we know in the Klein case that followed not
long after that, which dealt with the jurisdiction of the lower Fed-
eral courts not the appellate jurisdiction of the Supreme Court,
that the Supreme Court clearly put limits upon what the Congress
could do in trying, in effect, to limit jurisdiction for the sake of
bringing about particular results or avoiding particular results
which were thought to be undesirable.

But those are all post-Civil War cases. They seem to speak with
conflicting and certainly not with consistent voices. And they are
going to be the preface to any question about the ultimate vitality
of Marbury in our time. But it is at least comforting to be able to
end my response to you as I began it; that subject to that issue
which has yet definitively to come before the courts, I trust every-
one like me will accept Marbury as constitutionally essential to
government as we know it.

Senator THURMOND. Judge Souter, the opinion of Miranda v. Ari-
zona defined the parameters of police conduct for interrogating sus-
pects in custody. Since the decision, the Supreme Court has limited
the scope of Miranda in |certain cases. Do you feel that the efforts
and comments of top law enforcement officers throughout the
country have had any effect on the Court’s views?

Judge SouTeR. Well, of course, Senator, I cannot speak expressly
for the Court, but I thi#lk those comments must have had some
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kind of effect. The legitimacy of that effect, the appropriateness of
the Court’s listening, I think has got to be assessed from two differ-

ent standpoints. It is very important that courts not be swayed in
any case merely by the politics of the moment. And there is, I
thmk a laudable tendency—I hope it will always be regarded as
laudable—for the Court to keep itself above the momentary furor.

It would be a mistake, however, from that, for a court to be un-
willing ever to reexamine the wisdom of something that it had
done. This is certainly true when we are dealing with decisions like
Miranda, which are very pragmatic decisions. Whether one initial-
ly agreed or did not agree with Miranda, the point of Miranda was
to produce a practical means to avoid what seemed to be unduly
time consuming and sometimes intractable problems encountered
in the Federal courts in dealing with claims that confessions were
inadmissible on grounds of their involuntariness.

But Miranda was a practical case on how to deal with it. The as-
sumption of the Court was that if Miranda, in fact, was complied
with, a lot of the very difficult voluntariness problems were just
going to take care of themselves. When we are dealing with a rule
like Miranda, which had a very practical objective which, as was
said at the time, extended the fifth amendment to the police sta-
tion for the sake of trying to avoid other more serious problems, of
course it is appropriate to consider the practical effect that those
decisions have. And I have no doubt that both in the briefs that
have been filed before the courts and in the arguments of the spe-
cific parties, the satisfaction or the dissatisfaction of law enforce-
ment with the practical effects of that decision have had an influ-
ence, and rightly so, on the courts.

By the same token, I think it is important to note that when we
look back on a decision which has been on the books as long as Mi-
randa has now, we are faced with a similarly, I think, practical ob-
ligation, if one wants it modified or expanded or contracted, to ask
very practical questions about how it actually works. That is a judi-
cizil obligation. If the judiciary is going to imposing pragmatic
rules.

Senator THURMOND. Judge Souter, there are hundreds of inmates
under death sentence across the country. Many have been on death
row for several years as a result of the endless appeals process. Re-
cently, the Senate passed legislation which would reduce the
number of unnecessary appeals. Generally, would you give the
committee your views on the validity of placing some reasonable
limitations on the number of posttrial appeals that allow inmates
under death sentences to avoid execution for years after the com-
mission of their crimes?

Judge SouTer. Well, Senator Thurmond, I am not familiar with
the bill which the Senate has passed, but I am assuming that it
was probably in response to the report of the committee headed by
Justice Powell a couple of years ago, retired Justice Powell, who
was—the commitiee, rather, was addressing the problem of what
you describe rightly as the seemingly endless appellate process and
frequently of the confusion in haste which tended to characterize it
at the Federal level.

I think there was great wisdom in the recommendation of the
Powell committee, because what the Powell committee centered on
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was not in the first instance a strict rule of limitation, but on the
problem which, in fact, was leading to the resort, frequently at the
last moment, to the Federal courts in death penalty cases.

What the Powell committee identified as one of those reasons
was the fact that, although counsel is guaranteed to a criminal de-
fendant through the direct appellate process, in most States coun-
sel was, in any event, in the process of collateral review by habeas
corpus after the direct appeal process had been exhausted, there
was not a mandate under the national Constitution to the States to
provide counsel at that level, and most States were not doing so.

The practical result was that in the attempt at collateral review
at the State level, death row inmates were, in fact, trying to raise
constitutional issues without counsel competent to do sc—they
were issues of sufficient subtlety that a pro se litigant simply could
not handle them—and that time was being consumed in what was
really unproductive, almost helpless, litigation in State court collat-
eral review. And it was only when that was exhausted and only
when, in fact, an execution date was set that the prisoners would
then find it appropriate to try to go into the Federal courts for col-
lateral review.

What the Powell Commission recommended was that if we are
going to place reasonable limits on Federal collateral review, we
have got to accept the reality that there has got to be some kind of
genuinely significant representation by counsel at the very point
collateral review can begin, so that it can be worth something both
at the State level and at the moment the petitioners enter the Fed-
eral scheme. And if that can be provided, if counsel can properly be
provided at the initial stages, then it is fair and appropriate to
placeh limitations upon the time in which collateral review can be
sought.

I can only say that I think that is an eminently fair approach to
the problem.

Senator THURMOND. Judge Souter, you are currently serving as a
member of the U.S. Court of Appeals for the First Judicial Circuit.
Previously, you served on the New Hampshire Supreme Court for 7
years and the New Hampshire Superior Court for § years. How
beneficial, in your opinion, will this prior judicial experience be to
you if confirmed to sit on the Supreme Court?

Judge Souter. Well, Senator Thurmond, for someone who has
never sat on the Supreme Court, there is great difficulty in answer-
ing that question, because the one thing that I think we all hear
about the Supreme Court and its workload is that the combination
of the task, the volume of the task, and the responsibility of the
task is something for which no one really feels prepared at the be-
ginning of service on that Court. And probably it would be impossi-
ble that anyone could be.

There are at least some bits of background which I hope would
fit me to work into the responsibilities of the Court as fast as possi-
ble if | am confirmed. Although the supreme court on which I sat,
without question, did not have the demands on me that the Su-
preme Court of the United States would have, it shares the prob-
lem of all appellate courts in the United States today of having a
series of requests for review which, as a practical matter, tend to



66

exceed the capacity of the court to deal with the depth that the
court would like.

In New Hampshire, before I ever went on the New Hampshire
Supreme Court, we had gone necessarily to a system of discretion-
ary review because it was impossible to review every request for an
appeal on the merits. So I am familiar, in fact, with the business of
the Court and the need to set some kind of limits to make any
worthwhile adjudication possible.

More than that, though, I think the important thing is what 1
alluded to in the remarks that I made before the questioning began
today. There is one overriding responsibility that any judge on an
appellate court has. It will not guarantee that he will get the right
result, but it will guarantee that he will try as best he can to get
the right results. And that is a recognition that however far re-
moved from the bench of that court, the decision that the court
renders, the ruling that the court makes is going to affect a life.

I have learned that lesson, and it is a lesson which, if I am con-
firmed, 1 hope will stand me in good stead.

Senator THURMOND. Judge Souter, I believe that judges should
impose tough sentences in criminal cases, especially when the
crime committed is one of violence. Society demands tough punish-
ment for violent offenders. In the past, victims of those who com-
mitted violent crimes have often played a diminished role in the
criminal justice system. However, recently, the number of victims
who participate in the prosecution of criminal cases has increased.

In your opinion, should victims play a major role in the criminal
Jjustice system? If so, to what extent should a victim participate?

Judge SouTer. Well, Senator, there are certainly two respects in
which victims should be recognized in the system, and there is a
further interest of victims which the government as a whole should
recognize. The most obvious role of the victim, of course, is the role
which any victim must play in establishing the fact of the crime.
Your central witness, theoretically, in a criminal case is the victim.
The victim also, it seems to me, has a claim to the attention of the
court in a criminal case if there is, in fact, a conviction.

We try to avoid disparity in sentencing, bui one of the subjects
which is appropriate to bear in mind is exactly the one that you
raised a moment ago, and that was: What was, in fact, the conduct
of the defendant? What degree of either mild or outrageous behav-
ior can we asgign to the conduct of the defendant in relation to the
victim in causing harm? The heinousness of a crime is an appropri-
ate subject in any sentencing decision.

I think going beyond that, one of the happy developments of the
law in the last few years is the recognition by the government that
after the criminal case is tried, whatever may be the result, the
victim is still left, in many cases, in a mess not of the victim’s own
choosing; and that, in fact, there is a need to provide some help.
The victim assistance acts which the States have been passing, it
seems to me, is a step in the right direction.

Senator THURMOND. Judge Souter, the doctrine of stare decisis is
a concept well entrenched in our legal system and the concept that
virtually all judges have in mind when making decisions, especially
in difficult cases. I am sure that the issue of prior authority has
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been a factor which you have considered many times in your years
on the bench.

Could you please briefly state your general view of stare decisis
and under what circumstances you would consider it appropriate to
overrule prior precedent?

Judge SouteER. Well, Senator, as you know, the doctrine of stare
decisis which we speak of in that shorthanded kind of way is a
series of considerations which courts bear in mind in deciding
whether a prior precedent should be followed or should not be.
Some such doctrine or some such rule is a bedrock necessity if we
are going to have in our judicial systems anything that can be
called the rule of law as opposed simply to random decisions on a
case-to-case basis.

The problem that the doctrine of stare decisis addresses is the
problem of trying to give a proper value to a given precedent when
someone asks a court to overrule it and to go another way, And 1
suppose the complexity of the doctrine is such that, contrary to the
terms of your question, I suppose I could talk about it for a very
long time. And there may be other members of the committee——

Senator THURMOND. You need not do that.

Judge SouTer. I was going to say, I think you have made it very
clear that that is not what you had in mind, and I don’t know
whether any other members of the committee may be greater bears
for punishment to go into it further than you have or not. Let me,
though, in compliance with your terms, just state in a very kind of
outline way what I think we should look to, without meaning to be
exhaustive.

The first thing, kind of the threshold question that, of course,
you start with on any issue or precedent, is the question of whether
the prior case was wrong. We don’t raise precedential issues unless
we are starting with the assumption that there is something inap-
propriate about the prior decision. Now, that decision may have
been right at the time and there now be a claim that, in fact, it is
wrong to be applied now. But the first question that we have to ask
is: If we were deciding the case today, if we were living in a kind of
Garden of Eden and we didn’t have the precedent and this was the
first case, would we decide it the same way?

If the answer is no, we would not do so, then we look to a series
of factors to try to decide how much value we ought to put on that
precedent even though it is not one that we particularly like or
would think appropriate in the first instance.

One of the factors which is very important I will throw together
under the term of reliance. Who has relied upon that precedent,
and what does that reliance count for today? Have people——

The CHAIRMAN. Excuse me, Judge. Did you say if the answer is
no or if the answer is yes? You said when we look back——

Judge SouTer. My problem, Mr. Chairman, is I forget what the
question was.

The CHAIRMAN. I am sorry. You indicated that one of the things
you locked at is whether the prior case was wrongly decided, isn't
that correct?

Judge SouTer. Then the answer should have been yes. I said no?

The CHalRMAN. Yes. OK. I got it.

Judge SouTER. Thank you for amending that.
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The CuairMaN. I was getting confused.

Judge Souter. If you are going to ask me for a statutory inter-
pretation, I would be as liberal as that, then you may have me in a
corner. But assuming we start with a precedent which is wrong for
this time, considered by itself, one of the things we are going to
start by looking at is the degree and the kind of reliance that has
been placed upen it.

We ask in some context whether private citizens in their lives
have relied upon it in their own planning to such a degree that, in
fact, it would be a great hardship in overruling it now.

We look to whether legislatures have relied upon it, in legisla-
tion which assumes the correctness of that precedent. We look to
whether the court in question or other courts have relied upon it,
in developing a body of doctrine. If a precedent, in fact, is consist-
ent with a line of development which extends from its date to the
present time, then the cost of overruling that precedent is, of
course, going to be enormously greater and enormously different
from what will be the case in instances in which the prior case
either has not been followed or the prior case has simply been
eroded, chipped away at, as we say, by later determinations.

Beyond that, we look to such factors as the possibility of other
means of overruling the precedent. There is some difference, al-
though we may have trouble in weighting it, there is some differ-
ence between constitutional and statutory interpretation precedent,
which Congress or a legislature can overrule, so we look to other
possibilities.

In all of these instances, we are trying to give a fair weight to
the claim of that precedent to be followed today, even though in
some respect we find it deficient on the merits.

Senator THUrMOND. Judge Souter, former Associate Justice
Lewis F. Powell once stated:

Those of us who work quietly in our marble palace find it difficult to understand
the apparent fascination with how we go about our business. However, as our deci-

sions concern the liberty, property and even the lives of litizants, there can be no
thought of tomorrow's headlines.

Judge Souter, would you share with the committee your thoughts
regarding Justice Powell’s statement, especially his comment that
“there can be no thought of tomorrow’s headlines”?

Judge SouTER. Senator, I hope there is no judge in the Republic
who would not agree with that statement of Justice Powell. If
there is one thing that——

Senator THURMOND. That is sufficient. [Laughter.]

Jud%f Souter. You are going to turn me into a laconic Yankee,
if you keep doing that, Senator. [Laughter.]

Senator THURMOND. I have just been told that my time is up,
Judge Souter. Thank you. I was trying to get in another question,
but it is too late.

Judge Sourer. Thank you, sir.

Senator THURMOND. Thank you.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you very much, Mr. Chairman.

I would like to direct the judge’s attention to the issue of civil
rights. 1 am sure you understand, as all Americans understand,
that the issue of slavery, when it was discussed at the Constitution-
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al Convention almost ruptured that whole process and compro-
mises were made during the consideration of the Constitutional
Convention.

As a consequence of accepting slavery, we saw a vicious Civil
War that took place in the 1860°s on that issue. We saw this coun-
try go through enormous convulsion in the late 195(’s and early
1960’s, with loss of life, as we were trying to move toward a fairer,
more equitable society, to breath real life into the Constitution
when it talks about equal protection of the laws.

I am interested in your own views about the majesty of the Con-
stitution and about providing guarantees for the citizens of this
Nation, whether black or white, man or woman, of whatever reli-
gious, 1n assuring that the words “equal protection of the laws”
really mean equal protection of the laws. I am most interested at
this point in having your view about the authority and the legiti-
macy of the Congress in implementing the 14th amendment,
through the 5th section.

So, I would like to direct your attention to a couple of these
areas, firstly that you took positions on as attorney general and as-
sistant attorney general of New Hampshire. Both of these areas
relate to the questions of pursuing equal rights and liberties. First
of all, I want to talk about eliminating discrimination in the work-
place and guaranteeing equal opportunity in employment.

I am sure you are aware of the case which I am directing your
atiention to, decided in 1973, when the Equal Employment Oppor-
tunity Commission regulations required State and local communi-
ties and private firms with over 100 employees to file annual re-
ports, listing racial composition of the employers’ work force, to
assist the Commission in its mission.

In many circumstances, we see Evan Kemp, President Bush's
head of EEQC, talking about how necessary such statistics are
today and recognize the importance of the accumulation of that
type of material.

Now, unlike every other State, New Hampshire rejected the reg-
ulation and it refused to supply the data for 1973, 1974, and 1975.
When the U.S. Government sued to enforce the requirement, you
defended the refusal, as New Hampshire Attorney General, and
when New Hampshire lost in the Federal district court, you ap-
pealed to the circuit court of appeals, which unanimously rejected
your position, and then you tried to take the issue to the Supreme
Court, which refused even to hear your case, let alone accept your
argument.

Your office took the position in all three courts that it was un-
constitutional to require employers to compile reports of those sta-
tistics. A reading of the brief would indicate that you did not be-
lieve that Congress had the power to implement and develop that
legislation of their work force.

As far as I can determine, no other employer, public or private,
pressed such an excessive claim, s¢ hostile to civil rights. Your
brief even went so far as to make the extraordinary argument that
it violated a worker’s constitutional right to privacy, for employers
to report the overall racial composition of their work force.

My question is this: Did you agree with the position of the State
of New Hampshire that it is unconstitutional for Congress to re-
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quire employers to provide statistics about racial composition of
the work force?

Judge SouTERr. At the time that case was litigated, Senator, I did
not know whether it was consitutional or not. That case, as I think
you realize, was——

Senator KENNEDY. What I am directing your attention to is your
view about the power of the Congress, under section 5 of the 14th
amendment, that when it finds that there is discrimination, that
we have the power to try and take steps to eliminate the discrimi-
nation as best we can. We are not going to argue that laws are
going to resolve all of these problems. Clearly, they are not. But
the issue and the question, the basic issue and question is whether
you recognize the authority and the power of the Congress to devel-
op legislation, in this case the EEQ Xct, which required the kind of
information that I have mentioned, in order for the American
people to be able to gain these rights.

Judge SouTer. There is no question that, under the law as it is
understood today and under the law as I understand it, that Con-
gress has a preferred and unique role of power in enforcing the
14th emendment under section 5.

There is probably no question that there will be further years of
litigation before tﬁe exact limits of that power are defined, but
there are some things that are clear now. It is clear now under the
law that the Congress certainly does not stand on the same footing
as the State and county and local governments may do in devising
remedies for a broader societal discrimination than may come to
light in specific cases. We know that the Congress has a preferred
position in that respect.

Senator KENNEDY. Well, you certainly had the opportunity to de-
velop your own personal view at the time that you were developing
the position, as the Governor’s lawyer. Did you form any position
on your own, as to whether that was the correct position? Did you
do it reluctantly? What can you tell us? We know that the lawyer
who assisted you in the case, Mr. Edward Haffer, was quoted in the
press as saying that you were supportive of and involved in the
effort to challenge the regulation. Governor Thompson has said
that you did not discourage him from pursuing the case to the Su-
preme Court.

So, did you at the time formulate any personal view about the
legitimacy of the Congress in attempting to root out discrimination
in the workplace?

Judge SouTeR. I came to no comprehensive personal view of sec-
tion 5 at that time. The views that I came to grips with at that
time were these: The first, of course, is that I was representing a
client. The issue before me, as a lawyer in that case, was whether
the client, whose policy was being set by the executive branch,
speaking through the Governor, had a legitimate position which
could in good faith be pressed before the courts. It was my judg-
ment at that time that the State did, in fact, have a case which
could be pressed in defense of the Governor’s position.

The most remarkable thing about it and the reason for coming to
this conclusion which I drew as a lawyer, is indicated in an unusu-
al way in our constitutional history. In a footnote in a later opinion
by Justice Powell that came about years later—and I cannot cite it
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from memory, but I can produce it, if you would like—Justice
Powell referred to a survey of discrimination by State and local
governments on racial grounds, and I do not recall now whether it
was strictly State employment discrimination or discrimination in
voting, but it illustrated the truth that lay behind the decision that
New Hampshire could take that position and press it before the
courts, for whatever disposition, and that determination was that
there was no indication that there had ever been racial discrimina-
tion, what we would today broadly call title VII discrimination, by
the State or local governments.

The issue that the Governor wished and the State wished to
press forward was whether the power of section 5 of the 14th
amendment, whether the congressional power could in fact be used
to require the assembly of racial data by a governmental entity
with respect to whom there was absolutely no historical indication
of any discrimination.

As I think you know from the briefs which 1 know have been
brought to your attention, one of the concerns raised is that if you
have not been thinking in racial terms and you are suddenly forced
to start classifying nor at least to classify statistically in racial
terms, you are running the risk that race is, in fact, going to play a
role and a wrong role, which it has never done.

The issue before me, as attorney general of New Hampshire, in
carrying on with that litigation which had in fact begun before I
became attorney general, was whether in fact there was an argu-
ment that could be made to that effect. I believed that there was
an argument that could be made to that effect. The courts rejected
it and it is, of course, not an argument that would be made today.

Senator KENNEDY. Of course, first of all, as attorney general, you
take the oath of office in upholding the Constitution. Second, the
New Hampshire statute says the attorney general will represent
the public interest in the administration of the department of jus-
tice, be responsible to the Governor, the general court, and the
public for such administration.

S0, what we have to gather here, and when you give a response
that you are just acting as the lawyer for the Governor, we have to
give some weight to the fact that you are sworn to an oath of
office, both in terms of the Constitution and the New Hampshire
statute. Very clearly you are not only the lawyer for the Governor,
but you also represent the public interest.

You have stated that you support that concept as a matter of
personal belief now and, as I gather, you were uncertain at the
time when you filed the brief, is that correct?

Judge SouteRr. The question that I thought could be legitimately
raised at the time was whether, in fact, as against a governmental
entity which had not practiced any discrimination, either specific
or reflective of societal discrimination, that was an appropriate ex-
ercise of section 5 power. I think we now know very clearly that it
is.
Senator KenneEDY. Well, the point that we are talking about is a
national determination by the Congress that this kind of informa-
tion is necessary in order to try to gather discrimination informa-
tion that is necessary before any action can be taken, and also to
try to measure some progress in this area.
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Tell me, why did you file information with regard to gender in
employment, and not with regard to race? I found that somewhat
puzzling. You submitted the information to EEOC with regard to
gender, but not with regard to race, and the 14th amendment
clearly is about race and about gender—in terms of that—why did
you file that?

Judge SoUTER. As you indicate, I think the 14th amendment is
about both.

Senator KENNEDY. Right.

Judge SouteRr. I think, in fact, the answer to that is one which,
with respect, I would almost have to direct to my client. If you
were to ask me cold whether the State was filing gender informa-
tion at that time, I could not have told you.

Senator KENNEDY. Let me go to a second area of civil rights, and
this is with regard to the Iiteracy tests. You are familiar that in
1965 the Congress took action to abolish literacy tests in the limit-
ed number of States that were included in the 1965 act, and then
in the 1970 act we abolished literacy tests generally across the
country?

Judge SouteR. I think they were suspended, were they not, for 5
years by the 1970 amendments?

Senator KENNEDY. Exactly. The State of New Hampshire vigor-
ously defended the State law, arguing that Congress did not have,
again, the constitutional authority to ban literacy tests. Your name
appears on the brief. Do you remember whether you drafted it or
not?

Judge SouTeRr. I was assistant attorney general at that time, and
my recollection is that I filed a posttrial memorandum with the
U.S. district court after that case was argued. I remember 1 was
the assistant attorney general assigned to argue——

4 Senator KENNEDY. Well, your name is on the brief, the third one
own.

Judge SouTER. Pardon me?

Senator KENNEDY. Your name is on the brief.

Judge SouTeR. I was not trying to get you to read the names off,
Senator.

Senator KENNEDY. We have got two of them.

Now, when this was brought up in the district court, the position
was rejected 3 to 0, and then when it was brought up eventually in
the Supreme Court, the position was rejected 9 to 0. Again, the
question I think is how you view the Congress’ power to try and
provide remedies against discrimination against minorities and
women.

Very little was given me when I heard you talk about the ques-
tions of limited power. You talk about the overlap of power that
exists and the power of preemption by the National Government.
You say that the National Government will prevail when there is
conflict, and speak of the movement toward greater power to the
National Government, primarily political and fiscal in recent
times, but did not mention what has been the most, 1 consider the
most important reason in the past several years, and that is to try
and guarantee civil rights and liberties to minorities. This is some-
thing that we have to make a judgment on.
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Another part of that brief that concerned me that I want you to
speak to, is in the brief you said that if people who could not read
were permitted to cast ballots, it would dilute the votes of literate
citizens. You went on to say:

To this harm, must be added the impossibility of providing any means whereby
illiterate voters could intelligently vote upon the constitutional proposals which are
presented on the ballot in narrative form. The result of allowing illiterates to make
a choice in such matters is tantamount to authorizing them to vote at random, ut-
terly without comprehension.

Yet, in a letter to the President on the issue, when Congress was
considering the Voting Rights Act of 1970, Father Hesburgh, who
was Chairman of the Civil Rights Commission, said this:

The lives and fortunes of illiterates are no less affected by the actions of local,
State and Federal governments than those of their more fortunate brethren, Today,

with television so widely available, it is possible for one with little formal education
to be well-informed, an intelligent member of the electorate.

What troubles me is that you said that the Congress did not have
the power to collect data on race discrimination. Now, you say that
Congress does not have the power to ban literacy tests for voting.
Congress is attempting to deal with the profound historical, nation-
al problem that this country has ached at over its history and con-
tinues to do so today.

Yet, we have seen these fundamental areas—you seem to inter-
pret the powers of Congress so narrowly that we cannot achieve
our purpose—even fundamental areas such as race discrimination
and the right to vote. t

Judge SouTer. Well, with respect, Senator, let me address a
couple of points that you raise. Maybe the best place to start is
with the fundamental one. That is about me today, as opposed to
me as an advocate in a voting rights case 20 years ago.

I hope one thing will be clear and this is maybe the time to make
it clear, and that is that with respect to the societal problems of
the United States today there is none which, in my judgment, is
more tragic or more demanding of the efforts of every American in
the Congress and out of the Congress than the removal of sccietal
discrimination in matters of race and in the matters of invidious
discrimination which we are unfortunately too familiar with.

That, I hope, when these hearings are over, will be taken as a
given with respect to my set of values.

The second thing that I think must be said, with respect to that
case of 20 years ago, is that I was not giving an interpretation 20
years ago. I was acting as an advocate, as a lawyer, in asserting a
position on behalf of a client. Maybe it is unnecessary to add, but I
know that you recognize that the identity of the Govermor has
nothing to do with the responsibility of the attorney general to
bring a case.

This voting rights case, by the way, did not arise during the ad-
ministration of the Governor that you have just been referring to.
It arose during the Peterson administration which preceded his.
The issue that was presented to the State was, in one respect, simi-
lar to one we have already discussed.

New Hampshire had a literacy test. The literacy test had never
been used or, indeed, ever have been claimed to have been used for
any discriminatory purposes whatsoever. There is some question as
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to what its practical effect was in those days. But it had never been
used for discrimination.

There was one thing that we did know very clearly about the law
in those days, and that was that the use of a literacy test for a non-
discriminatory purpose was constitutional under the 14th amend-
ment. That had been litigated.

So that New Hampshire’s practice was, in fact, a wholly constitu-
tional practice. The issue which the Governor requested the attor-
ney general to raise was: Is it within the power of Congress, under
gection b, to suspend a literacy test in a State in which there is ab-
solutely no history or evidence of any sort, at any time, of its dis-
criminatory use, in such a way as to be unconstitutional under the
14th amendment?

That issue was not ultimately decided until about 4 or 5 months
after our case began. That issue was decided in Oregon v. Mitchell,
and as you indicated a moment ago, the Court under varying ra-
tionales—some under 14th and some under 15th amendment analy-
ses—decided that it was, in fact, within the power of the Congress
to deal with literacy and the discrimination frequently associated
with it, as a national problem, and to suspend the test without
regard to any particular history of discrimination in the States.

But that case had not been decided at the time that ours was
brought. Therefore, the attorney general at the time was in the po-
sition, No. 1, of being requested by the Governor to defend a consti-
tutional action under existing State law. I think that was within
the appropriate role of an advocate, and it did not represent a per-
sonal opinion, either by the attorney general or anyone else in-
volved in the litigation about the ultimate scope of Congress’ power
under section 5.

Senator KenneDY, Well, Judge, I must say that you keep coming
back to the role of the Governor's lawyer. It is very clear to me
that the oath of office that you take, as attorney general in the
statute requires, and a part of your responsibility as attorney gen-
eral is, your responsibility to the public trust and to the people.

Judge SouTeRr. That is correct.

Senator KENNEDY. So now we know where you are today I think
the question is, where were you then?

Judge Souter. Well, Senator, I think you have answered that
question. Where we were then, where the attorney general was and
where I was as an assistant attorney general in that case was in
defending a State practice which the Supreme Court of the United
States had ruled to be constitutional under the 14th amendment.

I think that cannot be reasonably regarded as a derogation of the
duty of the State to its people. It may have turned out to be a legal
position which the Supreme Court of the United States ultimately
rejected, but I think it is a defensible one.

Senator KENNEDY. Well, you can see what the impact would have
been if they had not rejected it, because then we would have had
50 different types of solutions which the Federal Government
would have been attempting to deal with in a problem of major na-
tional concern.

Let me go to the issue of the equal protection clause of the 14th
amendment. The Supreme Court struck down virtually all laws
that discriminate on the basis of race. On the other hand, they
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used a weak standard, on other classifications, and upheld many
laws under the rational justification test.

Obviously they have drawn a distinction between trucks and
automobiles and different laws for businesses of different sizes.
Before the 1970’s, the Supreme Court applied the weakest test to
cases involving claims of sex discrimination. The Court accepted
any rational basis for laws that discriminated against women.
Under this approach women were routinely excluded from many
occupations, including being lawyers, and many areas even serving

as jurors.

Beginning in the 1970’s, the Court began to apply a higher stand-
ard of review to laws that discriminated against women. But evi-
dently you did not agree with that standard. In 1978, you urged the
Court to reexamine and perhaps eliminate the new standard.

The issue here does not turn on the facts of the case. It involved
the New Hampshire statutory rape law, and a man convicted
under the statute claimed the law was unconstitutional because it
did not apply to women, too. The Supreme Court refused to hear
the New Hampshire case, but a few years later the Court, in an-
other case, made clear that under even the higher standard of
review, statutory rape laws were valid, even though they do not
apply to women.

What I find very disturbing is that in your brief you urged the
Supreme Court to eliminate the higher standard of review. It
seems to me that if you are genuinely concerned about the rights
of women the obvious argument to make is that even under a
higher standard review the statutory rape laws are valid. But you
did not take that course. You suggested the Court should go back
to the old law, which had permitted sex discrimination to flourish.

In your brief, you call on the higher standard as amoebic, and
you said it was in the “Twilight Zone” which are generally consid-
ered to be, I think, disparaging, perhaps even derogatory, ways of
referring to a constitutional requirement that made an enormous
difference in any discrimination against women in our society.

So do you think the Court should go back to uphold statutes that
discgiminate by sex if there is any plausible reason for the distinc-
tion?

Judge SouTer. No. That is not my position. My position which
was described in that, which was raised as an advocate in that
brief, went to a problem which is a problem that is still with us. It
isa problem which anyone who is concerned about sex discrimina-
%ion and the appropriate standard of review, I think has got to
ace.

What we are dealing with when we are asking what is the appro-
priate standard of review in an equal protection case is what kind
of pragmatic approach should we adopt in order to find whether
there is or is not a defensible classification?

As you have pointed out, we have come up with, or the courts
have come up with basically three tiers of review, so that the
courts do not have to reinvent the wheel in every case.

Economic matters get the lowest scrutiny, and racial matters get
the highest. The difficulty which has bedeviled the middle scrutiny
test, under which classifications of sex and illegitimacy have been
exa.mined, is the looseness of the test.
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The rational basis test is fairly easy to understand. The strict
scrutiny test is fairly easy to understand but the middle scrutiny
test requires the court to determine whether there is a substantial
relationship to an important governmental objective in deciding
whether or not a discrimination, a classification on the basis of sex
is appropriate.

What is unfortunate about that standard of review is that it
leaves an enormous amount of leeway to the discretion of the court
that is doing the reviewing. The history of the middle-tier test illus-
trates this because we know there are examples, both State and
Federal, in which the middle-tier test, in fact, has been treated as
nothing more than the first-tier rational basis test—the lowest
basis for scrutiny.

I think the question that has got to be faced is whether there can
be devised a middle-tier test providing a higher level of scrutiny for
these classifications on the basis of sex and illegitimacy that does
not suffer from the capacity of a court, as a practical matter, to
read it back down to the lowest level of scrutiny, if it is inclined to
do so.

The trouble with the middle-tier test is that it is not a good,
sound protection. It is too loose.

Senator KENNEDY. [—excuse me.

Judge SouTter. No, I was just going to add, that has nothing to do
with the question of whether sex discrimination should receive
heightened scrutiny. I think that is to compare sex discriminations
with common economic determinations seems to me totally inap-
propriate.

The question is, what is a workable and dependable middle-tier
standard for scrutiny.

Senator KENNEDY. In your brief, you talk about even eliminating
that test.

Judge Sourer. Well, I also talked about making the test more
clear and eliminating this kind of protean quantity to it.

Senator KENNEDY. And we will include the brief in the record.

Judge SouTER. Surely.

[The brief of Judge Souter follows:]
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the United States Court of Appeals for the

First Circuit entered in this proceeding
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or.October 31, 1877,

OPINIONS BELOW

The Opinion of the United States
Couprt of Appeals for the First Circuit is
reported at 564 F.2d 602 (1st Cir. 1977)
and a copy of that Opinion is appended
hereto as Appendix A. The Opinion of the
District Court, which granted Respondent's
Petition for Writ of Habeas Corpus and was
affirmed by the First Circuit, is not
reported; a copy of that QOpinion is appended
hereto as Appendix B. The Opinion of the
New Hampshire Supreme Court which upheld
Respondent’s conviction is reported as

State v, Meloon, 116 N.H, 669, 366 A.2d

1176 (1976). A copy of the Opinion is

appended hereto as Appendix C.

39-454—91—4
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JURISDICTION

The judgment of the United States
Court of Appeals for the First Circuit was
entered on October 31, 1977, and this
petition for certiorari was filed within
nir;éty {90) days of that date. This Court's
jurisdiction is invoked pursuant to 28 U.S.C.
§ 1254 (1).
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QUESTION PRESENTED

WHETHER NEW HAMPSHIRE REVISED
STATUTES ANNOTATED 632:1, %-c,
WHICH MAKES IT UNLAWFUL FOR A
MALE TO HAVE SEXUAL INTERCOURSE
WITH A FEMALE NOT HIS WIFE WHO
IS IESS THAN FIFTEEN YEARS OLD,
OFFENDS THE EQUAL PROTECTION
CLAUSE OF THE FOURTEENTH AMEND-
MENT TO THE UNITED STATES
CONSTITUTION,
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STATUTORY FROVISION INVOLVED
New Hampshire RSA 632:1 states in

pertinent part:

"632:1 Rape.

I. A male who has sexual
intercourse with a female not
his wife is guilty of a class
A fe.lorry if e & o

(c) the female is
unconscious or
less than fifteen
years old . . . ."
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STATEMENT OF THE CASE

This petition for a writ of certiorari
arises from the First Circuit's affirmance
of an Opinion by the United States District
Court for the District of New Hampshire
gra'.'nt:l.ng Respondent's petition for writ of
habeas corpus pursuant to 28 U.S.C. §§ 2éu1
and 225%. 7The Opinions of both the Circuit
feust and the District Court held that New
Hampshire's statutory rape law (RSA 632:1,
I-c), under which Respondent was convicted,
violated the Equal Protection Clause of the
Fourteenth Amendment to the United States
Constitution.

The Respondent, Thomas E. Meloon, and
the proseeutrix, Susan D. Souriolle, first
met in Portsmouth, New Hampshire during
late August or early September of 1973, At
the time of this meeting, the prosecutrix
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was thirteen years of age; the Respondent
was éwenty-fbur. On three separate occasions
thereaftgg. the Respondent and the prosecu-
trix engaged in consensual sexual intercourse.
Respopdent ‘'was then arrested, charged,
ndicted, and on May 21, 1974, convicted of
statutory rape pursuant to New Happshire

2SA 632:1, I-c. (This statute was repealed
and replaced on August 6, 1975, with RSA
632-A, a gender neutral law.)

Respondent's conviction was upheld on
direct appeal to the New Hampshire Supreme
Court, which considered and explicitly
rejected Reséondent's equal protection
claims, See Appendix C. However, the
United States District Court for the District
of New Hampshire subsequently granted
Respondent a writ of habeas corpus on the

ground that New Hampshire's statutory rape
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law, RSA 632:1, J-c, violated the Equal
Protection Clause of the Fourteenth Amend-
ment. See Appendix B.

The judgment of the District Court
was af;irmed by the United States Court of
Appeals for the First Circuit on October 31,

1977. See Appendix A.
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REASONS FOR GRANTING THE WRIT

I. IN HOLDING THAT NEW HAMPSHIRE'S
STATUTORY RAFPE LAW, RSA 632:1,
I-c, VIOLATES THE EQUAL PROTEC-
TION CLAUSE OF THE FOURTEENTH
AMENDMENT, THE UNITED STATES
COURT OF APFEALS FOR THE FIRST
CIRCUIT HAS DECIDED A SUBSTAN-
TIAL QUESTION OF CONSTITUTIONAL
[AW WHICH HAS NOT BEEN, BUT
SHOULD BE, SETTLED BY THIS COURT.
The law under which the Respondent was
convieted, RSA 632:1, I-c, made it unlawful
for any male to have sexual intercourse with
a female not his wife who was less than
fifteen years old. The Nistrict Court., in
striking down this statute. became the first
court ir *+he mation to hoio any statutor
rape 12w wmennstitutional on equal protec~
rion grounds. The Court of Appeals then
aff’>m=a, Petitioners respectfully submit
that the decisions of the District Court

and the Court of Appeals are erroneous.
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These decisions present this Court with tﬁe
wnique opportunity not only to address the

- first impression issue of the constitution-
ality of a gender based statutory rape law
vis~a=vis the Equal Protection Clause, but
also to reanalyze and clarify the unsettled
dquestion of what is the correct equal pro-
tection test to apply to statutory classifi-
cations based on sex, .-

Few areas of the law have troubled
this Court as much in recent years as has
the problem of testing statutory classifica-
tions based on sex against the Equal
Protection Clause of the Fourteenth Amend-
ment. There are, of course, two traditional
tests to which constitutionally challenged
statutes umder the Equal Protection Clause
have been subjected -- rational basis and

strict scrutiny. Under the rational basis
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gtandard a state is entitled to make reaéon-
able classifications among persomns upon

~ whom benefits are conferred or burdens
imposed, and the egqual protection safeguard
is offended only if the classification rests
on grounds wholly irrelevant to the achieve-~
‘ment of the state's objective. See, e.g.,
pandridge v. Williams, 397 U.S. 471, 4B8u4-Uu85

(1970) ; McGowan v. Maryland, 366 U.S. 420,

425-426 (1961); and Williamson v, Lee
Optical Co., 3u8 U.S. U483, u88-u89 (1955).

The strict scrutiny test is imposed
if the statutory distinection is based upon
a "suspect classification®™ such as race,
alienage, or nationality, (Loving v.
Virginia, 388 U.S5. 1 (1967); Graham v.
Richardson, 403 U.S. 365 (1971); and QOyama
v, California, 332 U.S. 633 (19u8)) or if

the distinction infringes a "fundamental
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{nterest.” Dunn v. Blumstein, 405 U.S, 330

'(1972) ; and Skinner v. Oklahoma, 316 U.S.

535 (L942). To successfully withstand the
strict scrutiny test, a state must demon-
strate a "compelling state interest” in
creating the challenged classifications.

Skinner v. Oklahoma, supra.

wWhere the statutory classification
under consideration has been based on sex,
however, this Court has been unwilling to
apply either of the traditional tests.
Instead. the Court has resorted to an
amorphous "substantial relation” cest
which requires more heigntened scrutiny
than would be applied under the rational
basis standard. but less stringent scrutiny
than is Lpplied to suspect legislaticm.

T. . r...ie-tier approach began

to evolve in Reed v. Reed, 404 U.S. 71
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(971) . The Court, in striking down a
probate statute which gave males a pre-
ferred position as executors, stated:

np classification 'must be
reasonable, not arbitrary,
and must rest upon some
ground of difference having
a fair and substantial rela- .
tion to the object of the
legislation, so that all
persons similarly circum-
stanced Bhall be treated
alike.'"™ Reed v. Reed,
supra, at /6. (citation
omitted)

The rationale of the Reed decision
provided the underpimming for subsequent
holdings which invalidated statutes
employing gender as an inaccurate proxy
for more germane bases of classification
and which rejected administrative ease and
convenience as sufficiently important
objectives to justify gender-based distinc-

tions. See, Stanton v. Stanton, 421 U.S.

7 (1975); Weinberger v. Wisenfeld, 420 U.S.
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636 (1975); Taylor v. Louisiana, 419 U.S.

522 (1975); and Stanley v. Illinois, kOS5

U.S. 645 (1972). In other cases the Court,
applying in some instances the traditional
rational basis test and in others the sub-
stantial relation test of Reed, found that
certain classifications challenged as
sexually discriminatory were in fact based
on functional or circumstantial differences
between the sexes; therefore no violation
of the Equal Protection Clause existed,

See, General Electrie Co. v, Gilbert,

u.S. , 97 S. Ct. 401 (1976);
Schlesinger v. Ballard, 419 U,S. 498 (1975);

Geduldig v. Aiello, 417 U.S. 484 (1974); and

Kahn v. Shevin, 416 U.S. 351 (1974).

In Frontiero v. Richardson, 4li U.S.

677 (A973), four Justices went so far as

to conclude that sex should be regarded as
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a suspect classification. Since Frontiero,
. however, the Court has not only declined to

hold that sex is a suspect class, but it has
significantly retreated from that position.

See, Califano v. Goldfarb, v.S. .

“97 S. Ct. 1021 (1977); General Electric Co.

v. Gilbert, supra; Craig v, Boren, 429 y.S,

190 (1976); and Mathews v. Lucas, 427 U.S,

495 (1976).
The most relevant precedent for the /

instant case is Craig v. Boren, sunra, the

only Supreme Court gender-based discrimina-
tion case concerning a criminal statute.

In Craig, the Court examined and struck
down an Oklahoma statute which prohibited
the sale of 3.2% beer to males under the
age of 21 and females under the age of 18.
The majority applied the substantial rela-

tion test from Reed, but three Justices
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. axpressed outward concern with this standard.
Justice Powell, in a concurring opinion,
{nddcated that the rational basis test
should take on a "sharper focus" when
‘addressing a gender-based classification,
but he balked at characterizing the new

test as an independent "middle-tier”™

approach. Craig v, Boren, 429 U.S. 190,

S. Ct, 451, u6y (1976). In separate /
dissenting opinions, both Chief Justice
Burger and Justice Rehnquist expressed

their position that gender based cases,

like all cases where no suspect classifica-
tion or fundamental interest is involved,
should be tested by the traditional rational

basis standard. Craig v. Boren, supra, at

466, 467, 469. Justice Rehnquist went on
to express his concern that the substantial

relation test is "so diaphanous and elastic
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as to invite subjective judicial preferences
or prejudices relating to particular types

of legislation . . . ." (Craig v. Boren,

supra, at 467, u68.

In the instant case the Court of
Appeals was troubled by the amoebic quality
of the substantial relation test. Chief
Judge Coffin comments that it is "hardly a
precise standard,” and he worries that "we’
must decide the constitutjonality of the
New Hampshire statute under a test that to
some indeterminate extent requires more of
a connection between classification and
governmental objective than that of the
minimal rationality standard.™ Meloon v.

Helgemoe, supra, at 604,

Despite the First Circuit's misgivings
over the imprecision of the Reed substantial

relation test, the Court found thav the New
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Hampshire statute could not pass nuster
under that test. This decision is made
even more suspect by the First Circuit's
suggestion that the Court would not have
struck down the statute under the
"mimrimal rationality test."™ Meloon v.

Helgemoe, supra, at 606.

In sum, this Court has created a new
equal protection test which resides some-
“ where in the "twilight zone™ between the
rationale basis and strict scrutiny tests.
This new standard lacks definition, shape,
or precise limits. The instant case is
a perfect exanple of what Justice
Rehnquist feared most - the abuse of a
standard so "diaphanous and elastic™ as to
permit subjective judicial preferences and

orejudices concerning particular
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iegislation. The instant case represents
an opportunity for the Court to define,
shape, limit, or even eliminate the new
standard. In all events, it presents the
Op;ortunity for the Court to correct a
situation which invites subjective
judicial judgments and possible abuses,
Finally, as noted above, the instant
case is one of first impression. Never
has this Court weighed a gender-based
statutory rape law against an equal pro-
tection argument, The implications of
the First Circuit's Decision for all gender-
based criminal statutes and for equal
protection analysis in general are de-
vastating. The decision should not be
left to the Court of Appeals. The issue

is substantial and worthy of this Court's



103

- 20 -

consideration.

II. THE HOLDING OF THE COURT OF
APPEALS IS IN DIRECT CON~
FLICT WITH A DECISION OF THE
SUPREME COURT OF THE STATE
OF NEW HAMPSHIRE AND WITH
THE DECISIONS OF ALL OTHER
STATE COURTS WHICH HAVE CON-

SIDERED THE QUESTION.

During the course of Respondent's
direct appeal to the New Hampshire Supreme
Court, he first raised the issue of
whether RSA 632:1,I~c was violative of
the Equal Protection Clause. The Court
considered Respondent's argument and in a
unanimous decision explicitly rejected it.

State v. Meloon, supra, at 670, 671.

The New Hampshire Supreme Court does
not stand alone. On the contrary, equal
protection attacks against statutory rape
laws have been universally rejected by

every state court considering the question.
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See, e.2., People v. Mackey, U6 Cal. App.
4g5, 120 Cal. Rptr. 157 (1975); People v.
Green, 183 Colo. 25, 514 P.2d 769 (1973);
In re*W.E.P., 318 A.2d 286 (D.C. App. 1974);

State v. Drake, 219 N.W. 2d 492 (Jowa 1974);

In re Interest of J.D.G., 498 S.W.2d 786 (Mo.

1973); State v. Elmore, 24 Or. App. 651,

546 P.2d 1117 (1976); and Flores v. State,

69 wis. 2d 509, 230 N.W.2d 637 (1975).

The holding of the Court of Appeals
rms directly counter to that of the New
Hampshire Supreme Court. It is also in
conflict with the decisions of all state
courts which have considered the question.
It is a significant issue, and a significant
conflict, It is a question of law which
has not been, but should be, settled by

this Court.



105

- 22 =
CONCLUSION

For the reasons stated above, a
Writ of Certiorari should issue to review
the judgment and opinion of the United
. States Court of Appeals for the First
Circuit.
Respectfully submitted,

David H. Souter
Attorney General

Peter W. Heed
Assistant Attorney General

State House Annex
Concord, New Hampshire 03301

Counsel for Petitioners

January 25, 1978
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Senator KENNEDY. But you talk about clarification but you also
talk about eliminating it. My question is, do you not think that
statutes that discriminate on the basis of sex should receive very
close examination.

Judge Souter. I do not think there is any question about it.

Senator KENNEDY. I know my time is just rapidly going by. I
mention these, Judge, because these are questions of fundamental
equality and discrimination in all forms and shapes that have
been, as 1 mentioned earlier, a matter of enormous concern and
this country has experienced a lot of pain, a lot of tears, a lot of
blood. I do not think the American people want to go back.

We have seen—and this is subject t0 many members understand-
ing—we have seen recent judgments and decisions that have been
made by the Supreme Court which many of us feel have been a sig-
nificant retreat from protections for both women and minorities.

So it is important, at least for this Senator, to understand your
recognition of the authority and the responsibility that we, in the
Congress, have in terms of fulfilling our responsibility under the
14th amendment, clause 5, to make sure that when laws are neces-
sary that we are going to pass them. And that we are going to have
someone who is going to be sitting on the Court who is going to
recognize the importance of interpreting them to deal with the
problems of discrimination, and also who is going to give the ade-
quate remedies for the enforcement of those laws.

That is why I am most interested in understanding your views
about it, but I appreciate your response to these questions.

Thank you.

Judge SoUTER. I appreciate your concerns.

The CHAIRMAN. Before I yield to my colleague from Utah, I am a
little confused, Judge.

Judge SouTER. Yes, sir?

The CHalRMAN. You say there should be a standard between
strict scrutiny and rational basis.

Judge SouTter. Well, I suppose there has got to be. It seems to me
impossible to say that unless you are within those basically four
categories that get the very strict scrutiny—race, alienage, national
origin, fundamental rights—that there is no appropriate level of
review except that bottom level of review which is reserved for ba-
sically the most garden-variety economic distinctions.

That kind of a position seems to me not to take into account the
variety of the importance of the interests that fall between them.

The CHAIRMAN. So there should be a middle level to define it
more clearly?

Judge SouTer. There has got to be something other than just
threshold level scrutiny.

The CHAIRMAN. Right.

Judge SouTeRr. The tough thing is in writing—I have been saying
and I will say it again—the tough thing is in finding—is in writing
a test that does not have the undue flexibility in the middle.

The CHAIRMAN. I thank you.

I will yield to my colleague.

Senator Hatcu. Thank you, Mr. Chairman.
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I think you have more than adequately answered the concerns
that Senator Kennedy has raised with regard to these issues, but I
would like to just clarify them just a little bit, if we can.

Judge SouTER. Yes, sir.

Senator HatcH. I would like to just make sure I correctly have
the procedural history, say, of the EEOC case, the case regarding
the racial data collection and the briefs you filed in that case.

As 1 understand it, Governor Thomson refused to supply the
EEOC with the racial, ethnic data information on State employees
about 1973.

Judge SouTer. I believe that was the first year, 1972 or 1973, yes.

Senator HarcH. Who was the attorney general at that time?

Judge SouTER. My esteemed former colleague, Senator Rudman.
I would not want to suggest that Senator Rudman counseled any
executive decision on that.

Senator Harca. No. I am not trying to embarrass Senator
Rudman here. But the point is that as I understand it Senator
Rudman was then the attorney general when the Department of
.{;ﬁg%ce sued the State of New Hampshire for this information in

Judge Soutkr. That is correct.

Senator HarcH. And as I understand, his name and Assistant At-
torney General Edward A. Haffer, were on the answer to the Fed-
eral Government’s lawsuit and they signed that particular answer,
if you can recall.

Judge SouTER. I believe that was correct.

Senator HarcH. Was your name on that answer?
beJudge- SouTter. I do not remember. I do not specifically remem-

r.

Senator HAaTcH. The answer is, no, I do not think you were.

Judge SouTer. You are a better student of my history than I am.

Senator HATcH. The names of the same two persons, Senator
Rudman and Assistant Attorney General Haffer appear on the
State’s memorandum in support of the cross motion for summary
Judgment which was filed, as I recall, December 9, 1975. I think
you would agree with that.

Judge SouTer. I recall that.

Senator Hatcn. The Federal district court, later in December
1975, then granted summary judgment for the Federal Govern-
ment. Now, who filed the State’s notice of appeal to the Court of
Appeals for the First Circuit?

Judge SouTer. My best recollection is that the notice of appeal
probably had been filed before I became attorney general, but I
would have to check the dates.

Senator HATCH. Again, it was Senator Rudman and Mr. Haffer, I
believe it was.

Now, I believe that the notice was filed on December 31, 1975,
and your name was not on it?

Judge SouTeR. That is right. I was still deputy at that time,

Senator HATCH. On what date did you become attorney general
of New Hampshire?

Judge SouTrr. I think it was January 20 of the next year, 1976.

Senator HaTcH. So by the time that you became head of the
office of attorney general of New Hampshire, the Governor had re-
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fused to comply with Federal data requests and the Federal Gov-
ernment had sued the State to obtain the data and the State’s
answer and legal arguments had already been fully set forth in the
Federal district court and the State had lost in that court.

And the State’s attorney general, our current colleague, Senator
Rudman, had already noticed an appeal and all of this occurred
before you became attorney general.

Judge SouTer. That is correct.

Senator HarcH. OK. Now, is it accurate to say that the State’s
appellate brief filed in the first circuit and the State’s petition for
certiorari, after the first circuit upheld the lower court, generally
tracked the arguments made in the district court filing, while Sen-
ator Rudman was attorney general?

Judge SouTer. That is my understanding.

Senator HatcH. That is true.

Now, I am pointing out who was attorney general at what stage
of the proceedings. I am not trying to suggest that you should seek
i:i)1 disassociate yourself from the briefs. You clearly have not done
that.

But I just want this episode and its perspective because I think
that has to be said.

Then I would like to also add that you and then attorney gener-
al, my good friend Senator Rudman, you were both advocates and
you have made that point here.

Judge SouTeR. That is correct.

Senator HATCH. It was your duty to do the best you could for
your client who was, in this case, the Governor and the State of
New Hampshire. And as such, it is not only appropriate but it is a
part of your responsibility to advance the plausible arguments to
try and win the case, is that a fair statement?

Judge SouTER. Yes, sir.

Senator HarcH. I notice that these briefs asserted—I thought
that this was fairly ingenious—that these briefs asserted the right
to privacy for State employees not to reveal their racial identity
and the briefs based it on Griswold v. Connecticut.

Judge SouTEer. That is correct.

Senator HatcH. Which, of course, was a 1965 decision and has
been raised earlier by our distinguished chairman.

Judge Souter. That is correct.

Senator HarcH. Now, this argument, I might add for the benefit
of my colleagues who are concerned that you might not be an advo-
cate of the right of privacy, this argument extended far beyond Roe
v. Wade with regard to the right of privacy, in those briefs cited,
because the line of privacy cases cited grew out of the marriage re-
lationship and the personal interest in procreation.

But as a critic of the Roe v. Wade decision, which I amm—I am not
the least bit troubled by its inclusion in your brief.

As an advocate, you have to make plausible arguments based on
then current case law, and the principles you find there. I have to
give my old friend, Senator Rudman, a lot of credit, and you as
well, for having the ingenuity for making the arguments based
upon Griswold v. Connecticut.

Judge SouTeER. We did the best we could, Senator.

Senator HarcH. You sure did.
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Judge SouteR. Thank you. [Laughter.]

Senator HarcH. You were wrong, but you made very, very good
arguments. That is all I can say. I would be more concerned if as a
judge you had accepted that inventive argument, you see.

Now, let me just ask one other question. When you did become
attorney general, did your office comply and provide the racial and
ethnic identification data in response to the EEOC surveys?

Judge Souter. Yes; I think by that time an order had been en-
tered against the State.

Senator HaTcH. So once you had taken a shot at it and tried to
change the law and, as best you could, with innovative arguments
in representing your client as an advocate and as one who inherit-
ed the case from prior ingenious advocates—and I say that with re-
spect—you complied with the law once you lost.

Judge SouTer. When the case was over, it was over.

Senator HarcH. It was over. Well, I think that makes the case
pretty well that it is improper for us to try to use your position as
an advocate to determine whether or not you have—or to deter-
mine your own beliefs as you exist here today as the nominee for
the Supreme Court.

Judge Souter. Thank you, Senator.

Senator METZENBAUM. I think the Senator from Utah has con-
vinced me we should not confirm Warren Rudman to the Supreme
Court. [Laughter.]

Senator HarcH. Actually, I think——

Judge SouTER. Senator, I would stipulate to that.

Senator Hatch. You will stipulate to that. [Laughter.]

Actually, I think he would make quite a great Supreme Court
Justice. I would be worried every time a case came down, however.

Judge Souter. I was going to say I think he would be a great
Justice, too. I thought it was a question of him against me, and
under those circumstances. [Laughter.]

Senator HaTcH. I wouldn’t push that if I were you. I know
Rudman too well.

With regard to the literacy case, the law of New Hampshire had
basically, in your opinion, been upheld before you tried that case.

Judge SouTer. Yes; it had. The use of a literacy test for a nondis-
criminatory purpose had been affirmed by the Supreme Court.

Senator HarcH. As I understand it, the New Hampshire Consti-
tution required all voters to be able to read and write and under-
stand English.

Judge SouTeR. Yes. It was a requirement, and I don’t think this
was the point of any question so far. But needless to say, no one
had authority to suspend the imposition of that literacy test except
a court of competent jurisdiction.

Senator HatcH. Well, as I understand it also, that law required
voters to be 21 years of age, and it restricted absentee voting to
peopée who were actually outside of the State, at least as I under-
stand it.

Judge SoutEer. I believe that is correct.

Senator HATCH. The Department of Justice took the position that
the Voting Rights Act of 1965 outlawed all of these practices.

Judge SouTer. That is correct.
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Senator HATcH. So when you and Senator Rudman took that
matter on, you had current law that seemed to support you.

Judge SouTer. Yes, sir.

Senator HatcH. In addition, you were both, as advocates, as at-
torneys general, if you will, you were both required by your oath of
office to uphold the New Hampshire Constitution and statutory
law.

Judge SouTer. Yes; we were.

Senator HaTcH. In fact, it would have been unseemly if you had
not tried to uphold the constitution that had been enacted by elect-
ed representatives in your State.

Judge Soutrer. The only case, Senator, in which our responsibil-
ity would have been different from the way we saw it would have
been a case in which the national and State constitutions clearly
conflicted. And in those circumstances, our oaths would have re-
quired us, if we so believed—and we believed that there was no
reasonable argument that could have been made to defend the
State position—our obligation would have been to state that to the
court. We did not find ourselves to believe that we were in that po-
sition.

Senator HatcH. Is it fair to say constitutionally that at that time
back in 1970, the constitutionality of the Voting Rights Act was
being legitimately disputed at that particular time?

Judge Souter. Yes. That was being litigated, and it was a final
determination on that, or at least on the issues that concerned us,
came with Oregon v. Milchell, which was decided, I think, about 4
months after our own State case.

Senator Hatcl. It was disputed, basically, on the principles of
federalism arguments.

Judge SouTER. Yes; it was.

Senator HatcH. All right., Well, as I understand it, the district
court itself expressed some doubt about the issue but said that the
act was “probably” constitutional.

Judge SouTer. Yes; they were at an injunction stage, and they
made that judgment.

Senator HatcH. I also understand that you and Senator Rudman,
then attorney general of the State of New Hampshire, complied
with all aspects of the Justice Department suit as soon as the con-
stitutionality of the act was settled by the Supreme Court.

Judge SouTER. Yes. My recollection is that after Oregon v. Mitch-
ell came down I believe there was a joint stipulation filed by the
State and Federal counsel, which ended the case.

Senator Hatch. We can go through a lot of questions on the
other point that Senator Kennedy raised with regard to the gender
issue, but let me just say this: In its petition for writ of certiorari,
your State in that particular case did refer to the Supreme Court’s
case laws evincing a “middle-tier” approach and asked the Su-
preme Court to make it clearer and more precise and, in addition,
to uphold your statutory rape law.

Judge Souter. That is correct.

Senator HarcH. Now, there is simply nothing here giving rise to
any legitimate concern, as far as I am concerned, about you be-
cause the brief made reasonable arguments back in 1977 seeking to
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construe precedent in a manner which would uphold your own
State’s statutory rape law.

Judge SouTer. That is correct.

Senator Harcu. A May 5, 1987, opinion of the New Hampshire
Supreme Court, which you joined in, made reference to the so-
called middle-tier level of heightened scrutiny with respect to
gender. And so, even on the bench, you acknowledged this middle-
tier gender characterization.

Judge SouTer. That is correct.

Senator HarcH. I think 1 have to say that I don't see any reason
to criticize you on the basis of any of those matters. As a matter of
fact, I see every reason to say that in the fight for principle, you
may be wrong but you fight for it. You may be right but you fight
for it. And you are an effective advocate and an ingenious repre-
sentative of the people and, I might say, a clever and good writer of
the law.

Judge SouTer. Thank you, Senator.

Senator HatcH. But that once the decision is made, you immedi-
ately followed those decisions.

Judge SouTer. We did.

Senator HarcH. I don’t know what more we could ask for in
somebody who is here sitting as a nominee for the Supreme Court
of the United States of America.

Judge SouTer. Thank you, Senator.

Senator HatcH. I want to compliment you for it because, you
know, let’s just be honest. If we are going to start criticizing advo-
cates because they advocated for people who may have been wrong,
we would hardly ever have an opportunity of putting a criminal
lawyer on the Supreme Court, or any other bench, for that matter.
Nor would we have an opportunity of putting people who actually
go to bat for some pretty reprehensible people in our society and
try and uphold their rights, which is time honored, one of the most
important cbligations of any attorney worth his or her salt. So, you
know, I don’t see any problems at all with you as an advocate. As a
matter of fact, I would be surprised if you had not advocated the
way you did at the time. It would have been nice if you had known
how the Supreme Court was going to rule in advance.

Judge SouTeR. I could have been a very successful lawyer.

Senator HarcH. Well, you are also going to be in a position
where I think you are going to know how it is going to rule in ad-
vance in the future. That will be great.

Judge SouTer. Thank you, Senator.

Senator HatcH. Now, you have sat on a State trial court, a State
supreme court. You have had tremendously broad experience. You
have heard domestic relations cases, right?

Judge SouTER. Yes, sir.

Senator HatcH. Child custody cases?

Judge SouTER. Yes.

Senator HAaTcH. Criminal law cases?

Judge SouTer. Yes.

Senator Hatcu. Divorce cases?

Judge SouTER. Yes.

: Senator HatcH. In fact, you have heard cases of employment
aw.
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Judge SouUTER. Yes.

Senator HatcH. You have heard cases involving almost every
aspect of human endeavor.

Judge Souter. Anything that can come before a trial court of
general jurisdiction.

Senator HAaTcH. Yes, and you have heard them in a more refined
sense with arguments on both sides in the appellate courts that
you have been on.

Judge SoUTER. Yes, I have,

Senator HatcH. All right. Well, having had that experience and
now sitting on an intermediate Federal court, the highest court
under the Supreme Court of the United States, could you describe
for the committee the process by which you have reached your de-
cisions in cases as they come before you? It is a generalized ques-
tion, but I would like you to give us the benefit of how you go
through deciding these cases.

Judge SouTeEr. Well, do you want me to refer to the trial court
experience as well as appellate court?

Senator HatcH. No, just the appellate experience I think would
be fine at this point, since it is closely parallel to the Supreme
Court experience I hope you will have.

Judge Souter. Well, the process is one which helps to discipline
the mind as we go through it. I will leave aside the question of de-
termining whether there should be discretionary review in a given
case and start with the point at which the case is docketed before
the court.

In the normal course, sometime in the month before the case is
going to be argued, we get a set of briefs. My practice would be
usually in the week or the weekend before the argument to read
those briefs through, to make notes on the covers of the briefs of
questions that I want to ask. And also, as a matter of curiosity, to
try to settle a lawyer’s argument, I engaged in a practice for the
last couple of years of trying to get some sense in a way that I
could measure of the effect of the oral argument on me, which
would come after the briefs had been read.

What I would do after I had read the briefs and noted the ques-
tions that I knew that I wanted to ask counsel, I would make a no-
tation on my docket list, which I kept in my own file, of what I
thought was the strongest position at the time, a kind of first, even
prestraw-poll indication of where I thought I might come out on
the case.

Following the oral argument in the case, I would then compare
my determination after oral argument with that first indication
that I had put on the docket list. One of the things that I wish I
had done before I came down here and I didn’t think to do was to
try to go down to my chambers and pull out my old docket lists
and tabulate those points at which I had had some change of deci-
sion from the preliminary to the postargument decision. But I did
change my mind in enough cases so that I remember there are
enough little x's in the margin to indicate that the second look
after argument suggested something that the first look before argu-
ment had not, to indicate to me that oral argument was a matter
of substantial importance to me in deciding cases.
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I would then, following that oral argument, of course, go through
a preliminary discussion of the case and a preliminary vote with
the other justices. We would decide how the case probably would
come out, and the case in the New Hampshire gupreme Court
would be assigned randomly. And if I got the case, I would then
start working on the opinion.

The way I happen to work on opinions was to ask a law clerk
whom I would assign to that particular case to draft an opinion
which followed a rough outline that I would give the clerk of the
points that I wanted to cover and the basic reasoning that I wanted
to go through. What 1 wanted the clerk to do was not to write me
an opinion which 1 was necessarily going to use—because, in fact,
on the New Hampshire Supreme Court I never did use a clerk’s
draft ultimately. What I wanted the clerk to do was, in effect, to
make the run-through, help me with the research, reduce down the
amount of reading that I personally had to do of the most impor-
tant authorities, and to give a further preliminary look at whether
there was some flaw in our reasoning that I was not catching or
that the other judges in the majority with me were not catching.

After I would get the clerk’s draft back—we may or may not
have argued about it in the meantime. But after the clerk’s draft
came back, I would then work my way through the briefs again. I
would read the portions of the record sent up to us that were ger-
mane to the decision. I would then go through my own research
process of rereading cases, even though I might think I was famil-
iar with them, that the parties had relied on.

At that point, I would make a final assessment myself as to
whether there was any reason to change my view from what it had
been when the court voted. If there was, I would either go back to
the court or I would draft an opinion indicating the change and cir-
culate that and explain why I was doing it. If there was no change,
1 would then write my own opinion. I would revise it an unfortu-
nate number of times. And then I would let the clerk have a go at
it again, and the clerk would try to tear it to pieces. Usually, an-
other clerk would review it then, and ultimately it would circulate
to the rest of the court, at which point I might or might not be in
tflouble. But that was at least the process that I went through up to
there.

Senator HarcH. Well, that is good. I have other questions I would
like to ask. I have about 10 minutes left, but I think I will just re-
serve that time and we will move on from here. But thank you,
Judge. It has been great to be able to ask a few of these questions.

Judge Souter. Thank you, Senator.

The CHAIRMAN. I think it may be appropriate now for us to take
a short break. But before we do, let me ask my colleagues to think
about it while we are on break. We have 2% hours’ worth of ques-
tioning left. I indicated we would stop around 6 o’clock, which is
my preference this evening. But I would like my colleagues to
think about that, and we will come in in the morning, and those
who haven’t had their first round would start off when we started
in the morning. But I would just like to ask my colleagues to think
about that while we take a break.

We will have a recess until 4:30, at which time we still start
promptly at 4:30,
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[Recess.)

The CaARMAN. The hearing will come to order.

Judge, would you like a soda or some coffee or anything?

Judge SouTER. No, I am fine. Thank you, sir. I was offered any-
thing I needed out back.

The CHAlRMAN. We have done a little bit of a check here and I
think this is consistent with my colleagues and the White House, 1
think we are all in agreement, which we usually always are.
[Laughter.]

That is that this is how we will proceed. I checked with the rank-
ing member, Senator Thurmond, because we do not do anything he
does not agree to, and this is what we will do: We will go next to
Senator Metzenbaum, then to Senator Simpson, and then to Sena-
tor DeConcini, and we will stop after Senator DeConcini, and by
that time we will have a consensus.

Is there a preference when you wish to convene tomorrow morn-
ing, somewhere between 9 and 10?7 Before we close out, I will have
that, because a lot of the press are asking. I do not—and we have
discussed this—I do not intend to go late tomorrow afterncon. We
will go into the middle of the afternoon, to the 5 o’clock area, but it
will not be a late night tomorrow, and I expect, based on that, as
we indicated before, have a reasonable prospect of finishing up
early Monday and then begin with our witnesses, but we will see
from there.

Again, I thank you. You obviously have one advantage that most
witnesses do not have, Judge. You are accustomed to sitting for a
long time, and you—--—

Judge SouTEr. That is the third lesson I learned as a judge.
(Laughter.]

The CHAIRMAN. You do it with great aplomb, your physical con-
stitution as well as your understanding of the Constitution are
matched.

Judge Souter. Thank you, Mr. Chairman.

The CHAIRMAN. Now, let me turn to my colleague from Ohio Sen-
ator Metzenbaum, for his questioning.

Senator Metzenbaum.

Senator MErzENBAUM. Thank you, Mr, Chairman.

Judge Souter, I want to focus on your view of really what is at
stake in the abortion debate. Now, we write the laws in Congress,
the Court interprets the laws, but we all must be aware that the
laws affect the personal lives and the hopes and the dreams of the
people who must live with the laws we make.

I want to start to talk with you on a personal level, not as a con-
stitutional scholar nor as a lawyer. This year, I held hearings on
legislation that would codify the principles of Roe v. Wade. I heard
stories from two women who had had illegal abortions prior to
1973. They were women about your age. They told horrifying sto-
ries,

One woman was the victim of a brutal rape and she could not
bear raising a child from that rape along side her own two chil-
dren. Another woman, who was poor and alone, self-aborted. It is a
horrible story, just a horrible story, with knitting needles and a
bucket.
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I heard from a man whose mother died from an illegal abortion
when he was 2 years old, after doctors told her that she was not
physically strong enough to survive the pregnancy.

I will tell you, Judge Souter, that the emotion that those people
gtill feel, after more than 20 years, is very real, sufficiently strong
to have conveyed it to those of us who heard their testimony. Each
woman risked her life to do what she felt she had to do. One of
those women paid the price.

My real question to you is not how you would rule on Roe v.
Wade or any other particular case coming before the Court. But
what does a woman face, when she has an unwanted pregnancy, a
pregnancy that may be the result of rape or incest or failed contra-
ceptives or ignorance of basic health information, and I would just
like to get your own view and your own thoughts of that woman's
position under those circumstances.

Judge SoutER. Senator, your question comes as a surprise to me.
I was not expecting that kind of question, and you have made me
think of something that I have not thought of for 24 years.

When I was in law school, I was on the board of freshmen advis-
ers at Harvard College. I was a proctor in a dormitery at Harvard
College. Ome afterncon, one of the freshmen who was assigned to
me, I was his adviser, came to me and he was in pretty rough emo-
tional shape and we shut the door and sat down, and he told me
that his girlfriend was pregnant and he said she is about to try to
have a self-abortion and she does not know how to do it. He said
she is afraid to tell her parents what has happened and she is
afrgilddt'?i go to the health services, and he said will you talk to her,
an id.

I know you will respect the privacy of the people involved, and I
will not try to say what I told her. But I spent 2 hours in a small
dormitory bedroom that afternoon, in that room because that was
the most private place we could get so that no one in the next suite
of rooms could hear, listening to her and trying to counsel her to
approach her problem in a way different from what she was doing,
and your question has brought that back to me.

I think the only thing I can add to that is I know what you were
trying to tell me, because I remember that afternoon.

Senator MerzENBAUM. Well, I appreciate your response. I think
it indicates that you have empathy for the problem. In your writ-
ings, as a matter of fact, you reveal real empathy for those who are
morally opposed to abortion.

For instance, in 1986, as a State supreme court justice, you wrote
a special concurrence in a wrongful birth case called Smith v. Coat,
outlining, in your words, how a physician with conscientious scru-
ples against abortion—this is a quote:

How a physician with conscientious scruples against abortion and the testing and
counseling that may inform an abortion decision can discharge his professional obli-

gation, without engaging in procedures that his religious or moral principles con-
emn,

As a matter of fact, that was sort of dictum. That was dictum in
the case, it was not necessary.

As attorney general, you filed a brief in Coe v. Hooker, which em-
phasized that,

Thousands of New Hampshire citizens possess a very strongly held and deep-
seeded moral belief that abortion is the killing of unborn children.
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That brief went on to conclude,

It is not accurate to say that the moral feelings of other individuals and groups,
both public and private, may not constitutionally interfere with a woman’s other-
wise unrestricted right to decide to have an abortion.

I start off saying it is not accurate to say that. Now, you obviously
indicated a concern for the doctor with conscientious scruples
against abortion, you indicated your concern about feelings of indi-
viduals and groups, both public and privately. My concern is do you
have the same degree of empathy for the woman who must make a
difficult decision when faced with an unwanted pregnancy. That is
really the thrust of my concern, and I think the thrust of the
concern, frankly, Judge Souter, of millions of American women, not
really wanting to know how you will vote on a particular case, but
wanting to know whether you can empathize with their problem.

Judge Souter. If they were to ask me whether I could, I would
ask them to imagine what it was like to be in that room that fall
afternoon that I described to you. That is an experience which has
not been on my mind, because it has not had to be, but I learned
that afternoon what was at stake.

I hope I have learned since that afternoon what is at stake on
both sides of this controversy. You mentioned my opinion in the
Smith v. Cody case. I do not know whether that was dictum or not.
I did not think it was at the time.

What I thought I was addressing at the time was as moral dilem-
ma which had been created not unnecessarily, but which had nec-
essarily been raised by the majority opinion of my court.

If T were to generalize from that concurrence in Smith v. Cody, it
would be that I believe I, indeed, can empathize with the moral
force of the people whom I addressed, and [ can with equal empa-
thy appreciate the moral force of people on the other side of that
controversy.

Senator MeTZENBAUM. My staff just points out to me that each
year almost 3.5 million women face that problem of an unwanted
pregnancy, much like the woman that you mentioned.

Everybody talks about Roe v. Wade as a case. I do not think of it
as a case. [ think of it as those witnesses who came before my com-
mittee. I think of it as women generally. I think of it as my own
daughters, who are married, and I can imagine a situation where
they might need to have or want to have an abortion. Other
women less fortunate than they would not be able to go to a differ-
ent State, if there were no law.

I think about what would happen if there were no constitutional
protection, and I ask you not how you vote on the case, but what
are your thoughts as to what would happen to those women in this
country who might be able to go, if they had the money, to State x,
but not get an abortion, not be able to stay in State y, because that
State prohibits abortions.

My concern is what does Judge Souter think about this moral,
and it goes beyond being a moral question, it becomes a really
heart-wrenching decision that actually goes beyond morality, it
goes to the very heart of living, the kind of living that people expe-
rience.

Judge SouTer. I think I have to go back to something that I said
to all of the members of the committee when I was speaking at the
very beginning, before my testimony this afternoon.
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If I have learned one thing, I have learned that whatever we do
on any appellate court is not, just as you said it was not, just a
case. It affects someone and it changes someone’s life, no matter
what we do.

One of the consequences undeniably of the situation that you de-
scribe would be an inconsistency of legal opportunity throughout
this country. Some States would go one way, others would go an-
other. Some would fund abortions, some would not fund abortions.
There is no question that that is a consequence that has to be
faced.

T do not think that, any more than any other given fact, as tragic
as that fact may be, is sufficient to decide a case. We can never
decide a case totally that way, and I know you are not suggesting
otherwise.

But you remember what I said is the second lesson that I learned
as a trial judge, that knowing that any decision we make is going
to affect a life and perhaps many lives, we had better use every re-
source of our minds and our hearts and every strength that we
have to get it right. It is the imperative for conscientious judging.

Senator METZENBAUM. Judge, I think you are a very sincere man
and I think you are a very moral man. What is bothering me,
maybe some others as well, 1s that you have already expressed con-
cern for the conscientious scruples of physicians in connection with
abortion, you have expressed concern for the moral feelings of
others in connection with abortions,

The real concern is, would the conscientious scruples of a physi-
cian or the moral feelings of others override a woman’s decision
when and whether or not to have her child.

Judge Soutkr. There is no question that the decision about the
future of Roe v. Wade does not rest upon an assessment of a physi-
cian’s moral scruples. The issue of Roe v. Wade is one which, as
you know, on the merits I cannot comment on,

But there is one thing that I can say, and I do not know how else
to say it, is that whatever its proper resolution may be, it is an
issue. It is not simply a label for one view, whether that view be in
favor of continuing Roe v. Wade or in favor of overruling it.

You are asking me at this point have I demonstrated, can I point
to something on the record that demonstrates as kind of equality of
empathy on either side, and I think the only thing that I can, with-
out self-serving rhetoric, say to you is I have talked and I have
counseled with someone on the other side.

I have been the trustee of a hospital which has opened its facili-
ties to people on the other side, people who did not agree with
these conscientious doctors, and to the extent that I have a record
that goes behind the legal issue in the case, I think you may prop-
erly look to that. And you may properly ask, and 1 hope you will
ask yourself, as you and the other members of this committee
listen to me over the course of the next few days, you may properly
ask whether, on other issues generally, I am open enough to listen.

What you want to avoid is a judge who will not listen, and I will
ask you when these hearings are over to make a judgment on me
as to whether I will listen or not. I think I have a record as a judge
which indicates that I will, and after you and the other members of
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this committee have finished examining it, I will ask you to judge
me on that basis.

Senator METZENBAUM. We will.

In Griswold v. Connecticut, Justice Douglas articulated the very
important privacy concerns that were at stake if Connecticut fully
enforced its anticontraceptive statute. He asked, “Would we allow
the police to search the sacred precincts of marital bedrooms for
telltale signs of the use of contraceptives.” This idea is obviously
repugnant to everyone.

Surely, the Court has to concern itself with the problems of en-
forcing statutes regulating reproductive rights. The Court must be
willing to reap what it sows, if it overturns Roe and permits States
to once again criminalize abortion.

I do not have to tell you, until last November, what was occur-
ring in Romania, the draconian regime, the manner in which they
enforced their criminal abortion laws, each month police would
enter factories to examine women to determine if they were preg-
nant. No question, that would not happen in this country.

Romanian women who had miscarried were interrogated to make
sure they had not had an abortion. We know that will not happen.
But if the Supreme Court were to overturn Roe and a State passed
a statute criminalizing abortion, would it then be constitutional to
put a woman in jail for obtaining an abortion?

Judge SoutTeR. I think the only answer to that, Senator, is a ref-
erence back to the laws that preceded Roe. We know that in my
own State there were misdemeanor statutes on the book for procur-
ing an abortion. And it was exactly such statutes as that that Roe
rendered unenforceable.

Senator METZENBAUM. Excuse me, I did not mean to be rude.

Judge Souter. 1 was going to say it was exactly such statutes as
that that Roe rendered unenforceable.

Senator MErzEnBauM. Now, according to news reports at the
time you were attorney general, you opposed repealing New Hamp-
shire’s criminal abortion statutes which had been passed before
Roe v. Wade.

The legislative archives of the bill that would have repealed the
criminal statutes contain a memorandum from the attorney gener-
al’s office outlining the effects of Roe v. Wade. Although 1t is un-
clear when the memo was written, it was likely written soon after
Roe was decided in 1973, although I am not certain about that.

At that time, you were deputy attorney general. The memo con-
cluded that *the effect of the Supreme Court decision is to invali-
date RSA 585:12, 585:13, and to make RSA 585:14 a nullity.”

Are you familiar with that memo?

Judge SouTeR. I do not recall the memo, no.

Senator METZENBAUM. Did you agree then, or do you believe now
that the Supreme Court’s decision in Roe rendered the New Hamp-
shire criminal statutes unconstitutional?

Judge SouTeR. The fact is I cannot give you a categorical answer
to that. To begin with, it is an issue that I have not even given
thought to for, I guess, 17 years and I do not recall the extent to
which 1 may have been aware of that memorandum at the time.

The further reason for the difficulty and a categorical answer is
that you may recall that there are questions about the effect of Roe
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or the Roe-type decisions depending on the form of the State stat-
utes in question.

Now, I am geing to say something from memoery and it may be
inaccurate, so I want you to take it with that disclaimer. But my
recollection is that the Court’s indication of the enforceability of
the statute in Roe v. Wade was different from its indication of the
enforceability that came out of Doe v. Bolton.

Quite frankly, Senator, without a reexamination of precisely
what they were saying on whether the statute remained partially
enforceable to the extent allowable under Roe v. Wade as opposed
to becoming totally unenforceable, I would have to go back and
reread those carefully and parse the New Hampshire statutes,
which I have not done.

It is—in one sense I think we are inclined to say, well, that
ought to be an easy question, and I do not think it is an easy ques-
tion.

Senator METzENBAUM. I will change the subject.

The day after President Bush nominated you to the Supreme
Court, White House Chief of Staff John Sununu called in an advo-
cate for the right, conservative movement and said that you
would—to assure him and the right, that those on the right would
be very happy and that Bush selected you over better known con-
servatives. He called a man by the name of Pat Mc¢Guigan. Mr.
McGuigan works for or is involved with something called the Coali-
tions for America; Paul Weirich, national chairman; Eric Licht is
the president; library, court/social issues; Stanton, defense and for-
eign pelicy; Kingston, budget and economic policy; 721 Group, judi-
cial and legal policy; Siena Group; Catholic Coalition; the Omega
Alliance; Young Activist Coalition; Resistance Support Alliance;
Freedom Fighter Policy; Jewish Conservative Alliance.

At that meeting, according to the memo that Mr. McGuigan then
wrote to Paul Weirich and a number of others, it was stated that
Sununu asked, how are you doing? I replied, well, John, you guys
could have hit a home run if you had picked Edith Jones, a Texas
judge. Instead, you hit a blooper single which has barely cleared
the mitt of the first bageman who is backpedaling furiously and
almost caught the ball.

Sununu smiled and replied, Pat, you are wrong. This is a home
run and the ball is still ascending; in fact, it is just about to leave
Earth orbit.

It was not too long after that the Coalition for America an-
nounced they were fully supporting your nomination. That original
memo that I mentioned specifically provided that there were to be
absolutely no leaks allowed.

Judge Souter, what does John Sununu know about you that we
do not know? Can you tell us what conversations you have had
with him or with others at the White House either before the nom-
ination or since the nomination concerning any matter of issues,
peints of view, that make it possible for Mr. Sununu to say that it
is a home run; the ball is still ascending?

Judge SouTER. I have never discussed the issue in question with
Governor Sununu. After Governor Sununu came to Washington, I
did not see him until one day last December. I think it may have
been around the 11th or the 12th. I was in Washington that day in
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connection with the nomination or the possible nomination to the
court of appeals.

The Governor invited me to lunch and I did have lunch with
him. We did not discuss any substantive issue that his memoran-
dum referred to. We largely, as I recall, talked politics in New
Hampshire. I did not see the Governor again until the day before
this nomination.

I did not have discussions with him on the issue that you re-
ferred to.

Senator METZENBAUM. How about on other issues? Did you dis-
cuss other issues with John Sununu, or others at the White House
or connected with representing the White House?

Judge SouTer. I was going to just try to establish how far back in
time we want to go with Governor Sununu.

Senator MeErzENBAUM. I did not mean to interrupt you.

Judge SoutTer. No. I just wanted to know how far back you want
to go in time? To the beginning?

Senator METZENBAUM. Well, anything that would give him suffi-
cient knowledge to this kind of assurance and to call in the repre-
gené%ives of the far right and to assure them that you are going to

e .

Judge SouTER. I have not discussed that issue or given any assur-
ance to Governor Sununu.

1 presume that Governor Sununu was drawing a conclusion
based on what he understood to be principles of judging* But I can
assure you that I gave no assurance to him at any time on that
matter. And I did not discuss that matter with him at any time.

Senator MeTZENBAUM. Did you have any discussions with him or
any other persons at the White House concerning issues that may
or may not come before the Supreme Court?

Judge SouteR. The only discussion that I had with anyone at the
White House in connection with this nomination or, for that
matter the circuit nomination, was my conversation with the Presi-
dent which I think lasted about a half an hour on the afternoon
that he announced his intent to nominate me. He asked for no as-
surance on any subject.

Senator MeTZENBAUM. And at the time you were appointed cir-
cuit court of appeals judge, did anybody in the White House in-
quire of you concerning any of your political views, or views con-
cerning matters that might come before the Supreme Court?

Judge SouTeRr. No, Senator. The only conversation I had or con-
versations, I should say, plural, with anyone at the White House at
that time, was during the course of the lunch that I mentioned.
Governor Sununu—the lunch was in Governor Sununu’s office. He
was there and his assistant was there; the Governor’s legal counsel,
Mr. Gray, and Lee Liverman, who is on his staff.

I was not asked for any statement of position or assurance on
any issue in that conversation.

nator METZENBAUM. Thank you.

Senator Biden, how much time do I have left?

The CHAirMAN. I do not know. You have 1 minute. That is just
about enough time to call Governor Sununu, who is doing a fund-
;'la}iser in Delaware for my opponent. Maybe we can get a hold of

im.
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Senator METZENBAUM. Do I understand that we will be in several
rounds?

The CuairMaN. Yes. What we will do is this. We will have those
Senators who have additional questions ask them tomorrow after-
noon and/or Monday morning, or whatever the appropriate time is.
Yes, there will be an opportunity.

Senator METZENBAUM. I do, Judge Souter, wish to inquire of you
concerning church-state issues, but time obviously does not permit
it at this moment. Thank you very much for responding to my
questions.

Judge SouteRr. Thank you, sir.

The CrairMAN. Thank you, Senator.

Senator Simpson.

Senator Simpson. Thank you, Mr. Chairman.

We lawyers often are out doing our business, like correcting the
record. So I did want to—you will notice Senator Biden and I this
morning, as I pungently gave a comment about his quote and he
pungently spliced it back together. So I thought we would just put
the whole thing in because we both said exactly that, and it is in
the same paragraph. And we have already had that answered, I
think, now.

But it is clear that what I said and what Senator Biden said are
the exact quote with regard to the specific attitude of questions. So
I just wanted to get that on record, because my staff was not on
vacation. They were here laboring diligently. They were not at Re-
hobeth or anywhere.

The CHAIRMAN. Well, mine were not in a hole clawing to get this
information, or however you mischaracterized it.

Senator SimpsoN. I was talking about those poor law professors. I
think that was the part I should have clarified. Diana and the staff
were doing their work, but the poor law professors and the academ-
ics, they were clawing and scratching. We have to realize that they
have had an arduous summer and an arduous August, without
question.

Judge Souter. If they were reading my opinions, they were.

Senator SiMpsoN. Well, we all did a little of that. In any event,
your remarks when you spoke with hardly or nary a note at 2 p.m.
today was very impressive. I think to me, as a person who prac-
ticed law for 18 years in really what I thought of as the real
world—and it was; you know, I {;ave represented some real weird
people, and did some real weird cases with some weird results, too,
I can tell you that. [Laughter.]

So the thing that impressed me is to hear you able to describe
yourself and then hear you describe answers and form answers to
pretty piercing questions from Senator Biden, Ted, Howard, Orrin,
Strom. All of those—your answers come back with the lucidity of
very impressive degree.

I have always had the peculiar view that legislating should be
done in a way—as I said earlier, in a way that is understandable to
the governed. And certainly I always had a view of the law practice
that if your clients could not understand what you had drafted for
them, what was the purpose of practicing law?

I know that is a screwy view, but it was mine. In other words, if
the client did not know and looked at a contract that you had
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drafted and did not know what it said, what is the purpose of the
law practice?

And I think as a judge, writing opinions, what greater purpose of
a judge is to write an opinion that the public can understand or to
answer a question in a way that the public can understand, not
just from some intellectual level, but from the gut level, from the
commonsense level?

And that is what has been most impressive to me—to hear you
respond to these questions in a way that is extraordinarily under-
standable——

Judge Souter. Thank you, sir.

Senator SiMPsoN [continuing]. And showing, in a hackneyed word
in these times, sensitivity and empathy. I know my friend, Howard
Metzenbaum and I know my friend, Ted Kennedy, and we get to
know each other pretty well in 12 years, and Joz2 Biden and Orrin
Hatch and all the men at this table, and our fine ranking member.
And we do know each other pretty well after 12 years and going
through these kinds of exercises. We have been through some
grinders here.

The Bork thing was extraordinary in its, you know, intensity, in
what occurred, and I do not see any portent of that at all here. Yet,
my friend, Ted Kennedy, speaks with power as he geis into those
issues of—he and I are chairman and ranking—and it was more
fun when I was chairman and he was ranking, but we have done
tough work together on immigration, refugees, things filled with, I
often say, emotion, fear, guilt, and racism.

None of us on this panel are racists. I do not know any racists in
the U.S. Senate. So it is always something that when you bang
around the edges of it, you almost want to ask the question, David
Souter, Are you a racist?

Judge SouTeR. The answer is, no.

Senator SiMpPsSON. A crazy question to ask, is it not?

Judge SouTeEr. Well, far be it for me to say that a question from
you, Senator, is crazy. [Laughter.]

Senator SimpsoN. No, do not. Just stop right there.

Senator HaTcH. But we all agree.

Senator SimpsoN. Do not listen to them, just go ahead.

Judge SouTER. In a way, I think that answer might have been
impressive to some people if I had grown up in a place with racial
problems, and some people have pointed out that I did not. The
State of New Hampshire does not have racial problems.

So you can ask, well, what indication is there, really, as to
whether you mean it or not. And you did not provoke this thinking
on my part by your question immediately because I thought of it
before I came in here. I can think of two things to say.

The first is something very personal and very specific to my
family. In a way, it surprises me when I look back on the years
when 1 was growing up that never once, ever in my house that I
can remember did I ever hear my mother or my father refer to any
human being in terms of racial or ethnic identity. I have heard all
the slang terms and I never heard them in my house.

Now, as much as I esteem my family, I do not want to try to
make them a race of saints, but the fact is, in that respect, they
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were perfect. They were perfect in some other ways, too, but they
were in that respect.

And if there is a kind of homely vision for America, in my mind,
it is simply the vision of my home. And I have lived long enough
and I have lived outside of my home long enough to know what the
difference is. I am glad that I am conditioned by my beginnings
and I am glad that I do not have to overcome them. I am glad that
I can have an aspiration for America which is as good as the cir-
cumstances that I came from.

Another thing that occurred to me, and it is equally personal—
and I think that I will not offend the two people involved by saying
this—two of my closest friends in this world are sitting in the row
behind me. You have already heard from Warren Rudman. I heard
Warren Rudman talk about what it was like to be discriminated
against when he was a kid because he was Jewish. Somewhere out
there, there is somebody who is discriminating against a friend of
mine who is close enough to me to be a brother.

And there is another friend of mine in that category in the row
behind me; you haven’t heard from him today. His name is Thomas
Rath. I can remember Tom Rath telling me once years ago—I don't
know why, I don’t know how it came up. I remember him telling
me about his grandparents, and his grandparents remembered the
days when there were help-wanted signs up around the city of
Boston that said “No Irish need apply.” And that meant them.

So if you want to know whether I have got the vision, if you will,
behind the answer to my question, I will be content to have you
look to my friends.

Senator SimpsoN. Well, I come from Wyoming, and people think
that I don’t have the sensitivity about race. I remember I was at a
baseball game with Coretta Scott King. It was the World Series in
Kansas City several years ago, and she said, “I don’t know much
about baseball.” I said, “Coretta, you will when I finish with you.”

S0 when we finished the game, she said, “Now, I want to ask you
what you know about racism in Wyoming. And how many blacks
are there in Wyoming?”’ I said, “Well, probably less than I percent.
I have a large Hispanic population of 11 to 12 percent or something
of that nature, and a native American population.” Funny how you
can be from a small area and somehow be known as not sensitive
enough. I don’t know what that is, but it is not real. And on the
immigration reform business, was I sensitive enough to Hispanics?
I don’t know. Three million of them have come forward under that
bill, and they are now no longer living in some illegal subculture,
and that just pleases me immensely—Hispanics and Germans and
everybody else, all the way up and down the line. So it isn’t just
one.

This is a line of questioning that destroyed Robert Bork because
all he had done was be a judge on a Federal district court, just like
you, for 5% years, and he did 106 opinions, and 6 of his dissents
became majority opinions of the U.S. Supreme Court, and he was
never overturned. And he was turned into a racist right here—in a
different room—also a sexist, also a violator of the bedroom, also a
sterilizer of women. That is what happened right here. I was here.
You don’t have to like him or not. You don’t have to get into any-
thing else. That happened.
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So, you know, that is something we must be very careful about.
That is not a good trait for any of us to say that somehow if some-
one does not agree with cur views they are somehow, you know,
racist or poll taxers or whatever or whatever. And that was uncom-
fortable. I didn’t mean to drag that out, but it was all false. There
was nothing in the background of the man that proved up one bit
of it, and that is pretty tough stuff. That could happen to any of us.

We saw John Tower, you know, with ballerinas dancing on
pianos and things that were all fake. We had to go look at the FBI
report on our colleague and found that witness T-4 said this. I said,
“Who is T-4? Some disgruntled former somebody?’ And that could
happen to each one of us.

That is what this committee, I think, should pride itself on, and
we do pride ourselves in trying to assure that we do it right. I
think we are going to do it right.

The issue of abortion, that was a powerful, powerful response to
my friend from Ohio. Those were not only eloquent answers; the
questlons were eloquent by Howard Metzenbaum. And he and I
don’t always agree, but I do enjoy that ornery rascal. And he is as
gpirited as I am in his causes, and I have enjoyed him in many
ways. And the thing that—I guess I could almost ask that same
quelsiiign just the way he did. I really would, because it comes from
real life.

What we are dealing with here are real live ple. 1 went
through the abortion debate in 1975 when I was a State legislator.
It was one of the most grueling, powerful, impressive debates of the
State legislature that I had ever been involved in. From that and
from my practice, I came to the determination that a woman
should have the choice, and that I as a man and especially as a
male legislator—a spouse would be different. That would be a
whole new scenario God knows one would never want to go
through. But as a male legislator, what was I even doing in the de-
cision process, especially with, you know, a woman I remember—
gince we are speaking in some rather powerful little personal re-
miniscences of the woman who sat there and said, “I have five
marvelous children, and now I know that if I am going to have the
next one and I am pregnant, I am going to lose my mind. And I am
gere because you are a lawyer, and I am asking you what I should

o

You know, I sat for over 2% hours with that lady, and she even-
tually made the decision to do that. And she also said that she, as I
said, would destroy herself. She did not destroy herself. I had yet
another situation that did destroy herself in that situation. So,
really, it is so unfortunate that we get into this issue of extremism
on both sides of this issue.

In any event, there are two or three things that I would say, and
then I do have a question. But I think you have said several times
in just this short day that all activities and decisions and the
things you have done as a judge or a lawyer, you have realized that
the most paramount feature of it is that it has some impact on an-
other life, somebody’s life, some other person.

Judge SouTeR. Yes, sir

hSenator SiMpsoN. And that is your deep feeling. You have said
that.
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I would like to ask you a question. What else have you done in
that little community where you grew up and where you practiced
and what you did to tie you closer to the human condition? You
have talked about a hospital board. You talked about these other
things. What is it you are most proud of in the things you have
done that would disclose the man I think that the American people
are seeing here today? You have given us some. Who are you?

Judge SouTer. If I had to pick one thing—you have already men-
tioned it—it would be that hospital board. It was like a second oc-
cupation for me. [ went on it the way lots of people went on it.
Somebody asked me to go on it. You say, well, why do you do it?
Why do you do any of those things? You do it because you are
paying your dues. You are in the group that is lucky. And the
people in the group that are lucky have got an obligation to pay it
back. And so we go on boards like that.

Then the activities start taking sort of lives of their own. I went
on in an unassuming way. I was a quiet trustee for a couple of
years. Sooner or later, it became obvious that we were outgrowing
a building, and in kind of an innocuous way, a lawyer who was a
mentor of mine said, ‘‘Well, why don’t you go on the planning com-
mittee and just make sure we don’t do something foolish?”’ And I
said, “Well, yes, I will do that.”

By increments, by short steps, I finally found myself back in the
years when I first went on the superior court as the chairman or,
as we called it, the president of the board. And I saw all sorts of
conditions of people in doing that. We dealt with a regulatory bu-
reaucracy because we could no longer just go out and huild what
we thought we needed. We dealt with a health care bureaucracy
because whatever we built was going to affect the cost of health
care throughout the State of New Hampshire. We dealt with the
fact that there were people out there who did not have health in-
surance and who might or might not be eligible for governmental
health benefits.

Once a year, we all trotted around to the town meetings. I re-
member standing up in the town meeting of my town telling how
much money the hospital had given away in free care in that town
every year because there was a neighborhood tradition around
there that the towns would chip in to offset the costs that the hos-
pital would otherwise have to drain out of an endowment or recoup
by raising rates to the people who did pay. So we all knew exactly
what it was costing. We knew what it was costing our neighbors.
We knew what health care was costing the people who couldn’t pay
for it. We knew what it was going to do to the cost of health care
throughout the State when we had to build a building. And we fin-
ished, ultimately we finished the job.

I am glad I did that. There are many other things, I suppose,
that I might have done that would have given equal satisfaction.
The reason it gave satisfaction I think is simply that in ways I
never dreamed it would it was paying the dues. And I had a lot of
dues to pay, and I got a chance to pay them.

Senator SimpsoN. And you paid those dues not only through that
service but through pro bono activities, some of which you have de-
scribed earlier today.
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Judge SouTeRr. I did some back in the time when I was in private
practice. Of course, I couldn’t do that as a public lawyer.

Senator SmvpsonN. Well, I have just a few minutes left, and I had
a great temptation to ask about an issue. But since I have been
railing about that most of the day, I can’t really do much of that,
but I will. That is the issue—here is the kind of tough stuff I would
love to get into, but I think that you can see that 1 year with one
nominee we will want to ask a lot of specific questions, and 1 year
with another nominee we won’'t want to ask any. And we have all
done that. I could bring out the quotes, seeing my friend from Mas-
sachusetts. But how about gun control? See there, there is one.

There is a sign in Massachusetts on the border that says if you
have a gun in your possession it is a $100 fine. And in Wyoming
you carry a gun in the gun rack of your pickup truck. Now, that is
a pretty big difference in the United States, and that is the kind of
thing tﬂat you are going to be dealing with. And we fiercely defend
the right to keep and bear arms, and my friend from Massachu-
setts has an ever more intimate and personal reason why it is
deeper than anything any of us have ever hit on that one. Talk
about crazies with arms, versus the legitimate citizen with his
arms. So there is one for you.

I guess I am not going to worry about you at all. I have read, and
my President appointed you, and I think you are going to be a
splendid, splendid judge. I can’t wait to see you get on there with
some of those others, get into some discussion. I wish we could
record those. But the thing that is most critical and most impor-
tant and the most exciting is that you are a listener. You are a lis-
tener, and that is the key. That is the very key.

I would have very great difficulty voting for a politician who was
not a listener or a judge, if I had the opportunity——

The CaairMaN. [ think you would have a great difficulty finding
a politician who was a listener,

Senator SiMpsoN. That is right. Finding one would be the tough

art.

Judge Souter. That is why Senator Rudman and I have always
gotten along so well. I listen. [Laughter.]

Senator SiMpsoN. We do know the propensities of your former
employer.

Senator HatcH. We do understand that, let me tell you.

Senator SimpsoN. Indeed we do. But that is so critical. And politi-
cians need that and judges need that, and it is so important. That
is impressive to me because there are people we deal with every
day in this place, of either party, where you are talking to them
and their eyes are just glazed over and you know they are not lis-
tening to one thing you are saying. You almost want to say, “Are
you in there? Is anybody home back there? Are you just waiting to
get out and get your suit boiled by the camera that is out in the
hall? What are you doing?”

And so enough. But I thank you for sharing a bit of yourself and
your philosophy and your sensitivity—that is certainly not an over-
worked word and certainly a most appropriate one—and yourself.

Thank you, Mr. Chairman.

Judge Souter. Thank you, Senator.

The CHAIRMAN. Thank you, Senator.



127

The Senator from Arizona, Senator DeConcini.

Senator DECoNCINI. Judge Souter, I was not going to mention the
previous nomination hearing, but my good friend—and, indeed, he
is a distinguished scholar—from Wyoming brought the Bork hear-
ing to mind. So far, I don’t think anybody sees any comparison at
all. For instance, with regard to the equal protection clause, Judge
Bork made some very strong statements about the Supreme Court’s
decision banning literacy tests as a prerequisite to voting. He
stated that this decision, and another which abolished poll taxes,
were very bad, indeed pernicious, constitutional rulings. I haven’t
found any similar statements like those you have made. Judge
Bork’s statements were written, and he admitted that he said
them. You don’t have any such statements some place that we
have missed over the past 5 or 6 weeks, do you?

Judge SouTer. No, sir.

Senator DECoNcINI I didn’t think so. There is a great distinction
here in these hearings as far as I see, and there was no racist ap-
proach toward Judge Bork at all—at least by this Senator, and I
don’t think there was by anybody on this committee. And I want
that record at least explained from this Senator’s point of view.
There was a disagreement, a very strong disagreement, and that is
what this process is all about.

Chairman Biden touched upon the interpretivist approach, you
stated in a recent interview on its relation generally as to the Con-
gtitution, and you said in an interview that you are not looking for
original application, but, instead, are looking for meaning.

Then, Senator Kennedy went on to the sex discrimination cases
in that area, and I take it that it is fair to say, from your discus-
sion with Senator Kennedy, that you have no qualms whatsoever
about the existing three standards on discrimination cases vis-a-vis
the equal protection clause that the Supreme Court has clearly laid
out as the guidelines when they take up discrimination issues. Is
that a fair assessment?

Judge Souter. That is a fair assessment. The only concern that 1
have expressed, and Senator Kennedy alluded to it in the course of
his questioning, is whether any of us could do a better job in trying
to articulate the middle-tier scrutiny.

As | said, what the courts are trying to get at, whether it be the
Federal courts under the 14th amendment or the State courts
under their own equal protection guarantees, is a way of approach-
ing classifications which the law makes which is going to, in effect,
weight the State’s interests or channel the question of trying to
weight the appropriate State interest to determine whether there
is a real justification for the classification in question.

Trivial interests are not going to require tremendous overbalanc-
ing by the interests of the State. Fundamental interests do.

rWhat the courts are doing by coming up with a three-tier test is
in trying to give some structure to this enterprise, so that in each
case the courts at least can begin, and particularly the trial courts,
can begin by saying, all right, we know roughly what the State
counterweight must be, once we know how the particular private
interest i3 to be classified, and the concern, as I said a minute ago,
with the middle-tier test—and, by the way, we use it in New
Hampshire, so I have expressed this concern only in terms of the
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State Constitution in my own judicial writing—is whether we can
come up with some kind of a standard which is less subjective, be-
cause the experience has been that the middle-tier standard tends
to shade down into the first-tier standard, and if that happens,
somebody with a classification claim is going to get shortchanged.

Senator DEConcing. Sure, and there is no reason why it cannot
shake up to the highest scrutiny standard, either, is there——

Judge SoutER. No, the——

Senator DEConciNt. Excuse me—particularly if the sex discrimi-
nation case is, as you say, fundamental?

Judge Souter. Well, the Supreme Court’s approach to that has
been—and it was described very concisely in the Court’s opinion in
the Kleburn v. Living Center case—is to indicate that there were
two factors foremost in their mind in putting the sex discrimina-
tion classifications in the middle-tier category.

One was the likelihood that a classification might really have a
legitimate reason behind it, a legitimate basis, and the case law,
the experience with the cases coming up in the Court’s view has
simply been that there is greater chance that there may be a legiti-
mate basis for some sex classification, in other words that it may
not amount to invidious discrimination than would be the case in
the racial area.

The second thing that the Court has pointed to and, as I recall,
did in the Kleburn case, is the likelihood that individuals against
whom there really has been a discrimination have some effective
political process by which to counter it, as well. And the Court, if I
understood or recall correctly, the Court’s opinion, the indication
was that, in the area of sex discrimination, there was more likely
to be some political responsiveness than our history has shown in
racial discrimination, so that is why they put it in the middle.

Senator DEConcINI. Judge, I know it is difficult to go back over
all your cases—and I have read a number of your cases, a couple
dozen of them during the recess—in one case Stafe v. Dionne, you
dissented from the majority, because you believe that the State
constitution is requ.i.red] to interpreted and understood strictly
“in the sense in which it was used at the time of its adoption.” Do
you remember that?

Judge SouTeR. I do remember that, yes, sir. .

Senator DECoNcINL. My concern there is with what I see as a
very rigid use of original intent, at least in this dissenting opinion,
and how you would apply this approach to the equal protection
clause, in light of what I think is very encouraging—maybe be-
cause I agree with it—your explanation of the equal protection
clause, particularly as it applies to race and sex and economics.
How do you apply that particular dissenting opinion?

Judge SouUTER. Senator, I think the first thing that has to be un-
derstoed about that dissenting opinion is that, whether it was writ-
ten clearly or not, I referred to the test of—I believe I referred to
the test of original meaning or original understanding of the terms.

I have tended to shy away from the use of the term “original
intent” in describing any approach of mine. 1 have done s0, because
the phrase “original intent” has frequently been used to mean that
the meaning or the application of a constitutional provision should
be confined only to those specific examples that were intended to
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be the objects of its application when it was, in fact, adopted. It is a
kind of a——

Senator DeConciNI. Excuse me. Original intent, then, in what
you are telling me is not applicable to your interpretation of the
equal protection clause in the 14th amendment?

Judge SouTeRr. That is exactly right. I do not believe that the ap-
propriate criterion of constitutional meaning is this sense of specif-
1c intent, that you may never apply a provision to any subject
except the subject specifically intended by the people who adopted
it. I suppose the most spectacular example of the significance of
this iz the case of Brown v. Board of Education. That case, I am
glad to say, we may safely say that that particular principle is
never going to come before the Court in any foreseeable future in
my lifetime and we can talk about it. The equal protection clause
was appropriately applied in Brown v. Board of Education.

If you were to confine the equal protection clause only to those
subjects which its Framers and its adopters intended it to apply to,
it could not have been applied to school desegregation. I think it is
historically accepted by people of all schools that it is a historical
fact that those who proposed and those who adopted the 14th
amendment never intended to require integrated schools. The
Brown opinion itself alludes to that.

The reason Brown was correctly decided is not because they in-
tended to apply the equal protection clause to school desegregation,
but because they did not confine the equal protection clause to
those specific or a specifically enumerated list of applications, the
equal protection clause is, by its very terms, a clause of general ap-
plication.

What we are looking for, then, when we look for its original
meaning is the principle that was intended to be applied, and if
that principle is broad enough to apply to school desegregation, as
it clearly was, then that was an appropriate application for it and
Brown was undoubtedly correctly decided.

Senator DECoNcINI. I agree with you, Judge, and I think you
highlight the difference between this hearing and the discussion
that we have had with other nominees who have been here, some
of whom have been approved and some that have not. You deal
with the principle of the equal protection clause, and not its origi-
nal background. As you pointed out, you cannot find a justification
to apply the clause to segregated schools if you apply original
intent.

Judge Souter. That is true.

Senator DECoNCINI. Let me ask you this, Judge: Justice O’Con-
nor in a case, Mississippi University for Women v. Hogan, stated
that sex-based classification should be subject to the same standard
of review, regardless of whether they harm women or men. Would
you agree with that, in general, not with the Mississippi case, par-
ticularly, but——

Judge SouTeR. I can think of no reason to disagree with it.

Senator DeConcinI. Thank you. I read that case carefully and I
was impressed with the logic and the writing of Justice O’Connor
in analyzing that and coming to that conclusion, and I am pleased
to hear your answer.
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Justice Marshall, on the other hand, has his own distinctive ap-
proach to equal protection claims that you may be more familiar
with than I am. Marshall believes that the Court does not apply a
three-tier approach to equal protection claims, but, rather, “a spec-
trum of standing as to the review.” Thus, the more important the
constitutional and societal weight given to an interest, the greater
the scrutiny that should be applied. How do you approach that
Marshall thesis?

Judge SouTter. Well, there is no question about the correctness of
the proposition, that the more significant the interest, the greater
societal counterweight would be required to justify an interference
or an abridgement of that interest.

I think the question which this kind of a debate raises is whether
it is useful to identify three places on the spectrum as a convenient
basis for classification, and those who want to retain, as it were,
the whole spectrum approach I think are saying to us in so many
words, you are applying instruments that are too blunt when you
try to identify just three points and say everything has to fit into
one or the other of these three slots.

I will confess that I have not come to the point, even though I
have worried sometimes about whether we were articulating the
middle-tier test as well as could be done, and maybe we are, but
even though I have worried about that sometimes, I have not
gotten to the point of saying we ought to scrap the whole notion of
three tiers and just take, in effect, every issue as an original bal-
ancing issue in the first instance.

Senator DeEConciNi. But do you agree that the intermediate or
middle test is not satisfactory for all of those cases that come
before that seem to fall into that area, that you need to look at
that middle tier more carefully and more on a case-by-case basis, to
see whether or not that is really applying the equal protection
clause?in the manner of the history of that clause and its interpre-
tation?

Judge SouTer. Well, I am certainly satisfied that it would be too
blunt a set of instruments, just to have one test at the bottom and
one test, if you will, at the top.

Senator DECoNCINI. I get a feeling from the little bit I have read
of Justice Marshall that he has the same quandary you do about
that intermediate or middle test, that he is concerned that it falls
down, instead of falling up.

Let me turn to another subject, Judge. Over the last few terms of
the Supreme Court, almost 50 percent of the Supreme Court cases
have involved issues of statutory interpretation. Your judicial expe-
rience has been in a State court, so you have not had much expo-
sure to cases of Federal statutory interpretation, and that is why I
would like to ask a few questions.

I did notice in the committee’s questionnaire, you stated,

The foundation of judicial responsibility in statutory interpretation is respect for

t{m enacted text and for the legislative purpose that may explain a text that is un-
clear,

Based on that response to what extent do you believe the legisla-
tive history should be taken into consideration, if you were sitting
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on th‘?e Supreme Court interpreting a statute passed by the Con-
gress’

Judge SouTeR. Senator, I am very much aware, in answering or
in approaching an answer to that question, about the great spec-
trum of evidence that gets grouped under the umbrella of legisla-
tive history. It seems to me that the one general rule—and it is a
truism to state it, but the one general rule that I can state is, when
we look to legislative history in cases where the text is unclear, we
at least have got to look to reliable legislative history.

When we are looking to legislative history on an issue of statuto-
ry construction, what we are doing is gathering evidence, and the
object of gathering evidence for statutory interpretation is ulti-
mately not in any way different from the object of gathering evi-
dence of extraneous fact in a courtroom.

We are trying to establish some kind of standard of reliability, in
this case to know exactly what was intended. And what we want to
know is, to the extent we can find it out, is whether, aside from the
terms of the statute itself, there really is a reliable guide to an in-
stitutional intent, not just a spectrum of subjective intent. I sup-
pose a vague statute can get voted on by five different Senators for
five different reasons, so that if we are going to look to pure subjec-
tivity, we are going to be in trouble,

What we are looking for is an intent which can be attributed to
the institution itself, and, therefore, what we are looking for is
some index of intended meaning, perhaps signaled by adoption or
by, at the very least, an informed acquiescence that we can genu-
inely point to and say this represents not merely the statement of
one committee member or committee staffer or one person on the
floor, but in fact to an institution or to a sufficiently large enough
number of the members of that institution, so that we can say they
F;;robably really do stand as surrogates for all those who voted for
it.

Senator DEConcInI. So, in looking at legislative history, I take it
from that, the amount, the intensity of it, those that are associated
witl}? the subject matter are of importance in a judge’s interpreta-
tion?

Judge SouTeR. Yes, indeed.

Senator DEConcini. More so than if it can be distinguished that
someone merely put something in the record, because it appeared
that it was the right place to put it in, but had no history in that
legislation themselves.

Judge SouTER. Yes, sir.

Senator DEConcINT. What other sources should a judge rely on in
a statutory construction case outside the statutes and legislative
history?

Judge Souter. Well, there is a kind of, I suppose, broad principle
of coherence that we look to. The fact is we so frequently speak of
interpreting sections of statutes. What we are really obligated to is
to interpret whole statutes. We should not be interpreting a statu-
tory section, without looking at the entire statute that we are in-
terpreting.

One of the things that I have found—and I do not know particu-
larly why I learned it, but I found one thing on the New Hamp-
shire Supreme Court which has stood me in pretty good stead, and
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that is when I get a statutory interpretation issue in front of me, 1
read the brief, I listen to the argument. But if I am going to write
that opinion, I sit down, I tell my law clerks to sit down, but I do it
myself before I am done, and I just sit there and I read the whole
statute. Fortunately, I do not have to construe the Internal Reve-
nue Code, in which case I would be in serious trouble with that
methodology. But within reason, I try to read the whole statute,
and I am amazed at the number of times when I do that, I will find
a clear clue in some other section that nobody has bothered to cite
to me in a brief.

We are trying to come up with statutory coherence, not with just
a bunch of pinpoints in individual sections. So, the first thing to do,
in a very practical way, is to read the whole statute.

It is beyond the intent of your question, of course, to get into con-
stitutional issues, but we do know it is accepted statutory interpre-
tation that if we have a choice between two possible meanings, one
of which raises a serious constitutional issue and one of which does
not, it is responsible to take the latter, and, of course, we looked at
that.

Senator DECoNcINL. Judge, the term, textualism, has been used
to describe a judge who attempts to limit the statutory interpreta-
tion to the text and ignores the legislative history. You explained
what you do, and such an approach really fails to take into consid-
eration, I think, the necessity—although I have never been a judge,
I have certainly had a lot of association and argued enough cases
where I have felt at least the judges have listened to legislative his-
tory propounded on both sides of it, maybe not always coming to
the same conclusion.

The fact that the matter is passed by a legislative body—often,
those of us in those bodies are not clear ourselves as to the absolute
interpretation or how it is going to be applied by the regulators or
the bureaucracy that must implement our statutes.

I think it is very important that you have laid out a record here.
I am curious about your views as a judge who might disregard dis-
positive legislative history and create his own definitions. If that is
a judge’s final decision, would you consider that judicial activism,
to ignore this discussion that we have just had?

Judge SouTer. Well, I was going to say activism is a term that
we all employ to describe the activities of any judge when we do
not approve of the activities. And so given that definition of activ-
ism——

Senator DeConciNi, Let me interrupt you a minute. I do not
quite agree with that definition because——

Judge SoUTER. You are probably a more principled man than I

am.

Senator DECoNCINI [continuing]. Sometimes a judge will come to
a conclusion that might very well be activism, and I can think of a
few cases that I have argued before that I was very glad that he
whas g.n activist judge, even though I profess against that, but go
ahead.

Judge SouTter. I think probably a fair bedrock of activism is at
least—or example of bedrock activism is ignoring any clear and
positive source, objective source of law. I think what you are de-
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scribing in your example is a refusal to accept an objective source
of meaning.

S8enator DeConciNi. Thank you, Judge, because I think that
helps me a great deal as to how I feel you will approach the consti-
tutional questions, and certainly the statutory questions.

I want to say, Judge, you have said many impressive things
today; many of them have left a very favorable impression with
me. Most important to me is that you are very convincing, that you
are a listener; nothing is more important in communication than to
listen. That, to me, leaves me with a very good feeling about the
nominee that is before us today.

Senator Thurmond touched a little bit on the principle of respect
for precedents, and although I do not think he said stare decisis,
but along that line, how does a judge treat a 5-to-4 decision differ-
ently from a 9-to-0 decision when he is asked to perhaps consider
not following stare decisis? Have you thought about that, having
sat on the State supreme court?

Judge SouTeR. Senator, I think that is one of those questions
that you cannot answer in the abstract like that. If we are talking
about a 5-to-4 decision that is 50 years old and has spawned a body
of consistent, supporting precedent which is basically the founda-
tion of the law that we have, the fact that it was 5 to 4 originally is
a matter of small or no consequence at all.

If, on the other hand, we are talking about a 5to-4 decision
which was rendered the year before and in between there are argu-
ably inconsistent precedents with it, then, of course, you are not
going to be able to give it that much weight. I suppose the real sig-
nificance of its being 5 to 4 under those circumstances is that if 1t
were unanimous it is virtually unlikely that there would be the ar-
guably inconsistent precedents following it.

S¢ I just think the numbers analysis standing by itself is a mis-
leading analysis.

Senator DECoNcINI. So you would not put any more weight in a
5-to4 decision to a 9-to-0 decision, as far as the application? Each
case has to stand on its own in the history of that case?

Judge SouTER. I would be wary of any abstract numerical princi-
ple like that.

Senator DEConcINI. What about public opinion in a judicial deci-
sion? Does that play any role in a judge’s objective decision?

Judge SouTEr. Well, Senator, it better not play any role in the
application of principle. We all know of decisions—there could not
be a better one than Brown.

Senator DEConciINI. I agree with that. How does a judge—how do
you, Judge, attempt to avoid that influence from the real world
that you live in, as we all do—public opinion on a subject matter;
that is, the abortion issue or some other issue where the polls dem-
onstrate popular support another way? How do you attempt to
mentally prevent yourself from being influenced?

Judge SouTer. By being conscious, Senator, of the fact that you
could be influenced. It is a problem like any other problem; you
solve it by facing it. You face the fact that you are human and that
you are subject to being pushed unless you guard against it, and
you face that as a possibility. You keep it in your consciousness.
And by doing that, I think you can come as close as a human being
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can possibly do to eliminating that from a role in the decision
which you otherwise might not even be aware it was playing.

Senator DeCoNciNl. Judge, let me ask you one last question for
today. I am gravely concerned about the so-called litigation explo-
sion and its effect on the working of our judicial system. In the
past 25 years, the volume of court cases has increased dramatically
at all levels, State and Federal courts. There were 15,000 filings in
the district courts of the U.S. Federal courts in 1915; 45,000 in
1950; 120,000 filings in 1975; today there are over 275,000 filings a
year.

There are 575 district judges to handle 275,000 filings; 168 circuit
judges handling 33,000 filings, and 9 Supreme Court Justices han-
dling over 5,000 filings.

The number of pending product liability cases alone has in-
creased 257 percent in 8 years. Part of the reason perhaps is that
this country has 750,000 lawyers. I am concerned, Judge Souter,
and maybe you can just give us your ideas of it. I realize you do not
control the Judicial Conference. That is the Chief Justice’s statuto-
ry area, but nevertheless, you have had a long experience. You
have seen this growth. You witnessed it. I am sure you have been
under the pregsure of it. What role do you see, or how do you see
any changes? Do you have any, quite frankly, observations about
it?

Judge SouTter. Senator, I have not—as you know, I have not
been a part of the Federal judiciary long enough to have any quali-
fication to give a judgment about the problems of the federal
ﬁystem. I have virtually just arrived as a circuit judge when I sud-

enly find myself here.

But I know that I have gotten used to thinking about that prob-
lem in the State context from which I came. I never wrote a defini-
tive analysis of it, but I think I have some appreciation of the com-
plexity of it.

We tend, it is true, as lawyers and judges to be willing to stab
ourselves to a degree, at least when we are really being candid,
with some responsibility for the problem. We say, well, there are
all of those lawyers out there bringing the cases, and the judges
may say, well, there are all of those judges recognizing new causes
of action that did not exist 10 and 20 and 50 years ago.

1 am wary of putting very much weight to those explanations.
There are, of course, instances in which liability has been expand-
ed. Products liability has obviously grown as a preferred cause of
action.

But what we overlook are two other things that have happened
in the last 25 or 50 years. The first is, at least in my own State, we
have got an enormously larger population. The litigation explosion
in New Hampshire is, to a very significant degree, in civil matters,
of course, a function of population.

One thing the State of New Hampshire, I know, has not done or
tried to do seriously until recently is to try to keep up with that
population explosion. The fact is the population has grown far
mm:gd exponentially than rights of action have grown during that
period.

Senator DeCoNcini. You do not think that we should be attempt-
ing to find new avenues to address the problem, or we should just
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keep up with more courts, more prisons if it is the criminal matter,
and more courts to handle the civil cases?

Judge SouTrer. Well, Senator, I think what you allude to with re-
gpect to civil litigation is what might be called the good news of the
litigation explosion, and that is that it is forcing not just the judici-
ary, it is forcing society to ask seriously in a way that it did not do
20 years ago, whether there is now a new significant class of cases
which belong not just in regulatory agencies to get them out of the
courts, but belong outside the adversary process entirely.

I mean, the good news is that alternate dispute resolution has
become a respectable subject of concern. It is a subject of experi-
mentation in my own State, and I would assume in every State in
the Union.

Senator DECoNciNI. Do you subscribe to it?

Judge SouTer. I certainly do.

Senator DECoNcINI. Thank you, Mr. Chairman.

Thank you, Judge Souter, very much.

The CHAIRMAN. Judge, the second to the last question the Sena-
tor asked about impact of public opinion—and you said you said
you had to guard against it—I would respectfully suggest that you
guard more closely against it when it comes from Rudman and less
closely when it comes from Rath, McAulliffe, and Broderick.

Judge SouTer. I will take that under advisement, Senator.

The CHairMAN. I appreciate your patience today, Judge.

We will reconvene tomorrow at 9:30¢ a.m.

[Whereupon, at 6:08 p.m., the committee adjourned, to reconvene
at 9:30 a.m., Friday, September 14, 1990.]
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The CHAIRMAN. The hearing will come to order.

Good morning, Judge.

Judge Souter. Good morning, Mr. Chairman.

The CuHAIRMAN. Welcome back.

Judge SouTeR. Thank you, sir.

The CHalIRMAN. We are going to begin our second round of ques-
tioning today. Judge, as you have probably discerned by now, we
are a lovable bunch of people up here. All those stories that Duber-
gtein told you about us are not true.

Judge SouTer. I will claim the privilege on that, Senator. [Laugh-
ter.]

The CHalrMAN. Our first questioner today will be the Senator
from Iowa, Senator Grassley.

Before he begins, let me just warn the witness and all my col-
leagues. There is an important cloture vote at 10:15. If that vote is,
in fact, going to be on time—and we are going to check about 10
after to make sure it is about to be called—rather than have a Sen-
ator start his questioning, if we are at that point, we will recess at
that point, be prepared to vote, go vote, and come back immediate-
ly. That is how we will proceed unless the time begins to slide on
that 10:15 vote. We don’t want to be in the middle of a dialog and
have to be interrupted.

Now, Senator Grassley. Thank you for your indulgence, Senator.

Senator GrassLEY. Thank you, Mr. Chairman. I want to tell you,
first of all, that I reworked my questions through the evening so
that I don’t think they will provoke any demonstrations from the
audience. [Laughter.]

Senator GrassLey. Good morning, Judge Souter,

Judge SouTer. Good morning, Senator.

(137
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Senator GrassLEy. The morning papers, of course, are trying to
confirm how well you did yesterday.

Judge Souter. They make me very nervous.

Senator GrassLEy. Well, if there is any one thing that a politi-
cian in this town respects, if not, in fact, envies, it is very good
press. So you have passed a very important test.

1 also congratulate you again on your nomination, and I also
want to thank you for the time that on two different occasions you
spent with me in my office, allowing me to get to know you better.
Under our system of government, our face-to-face meeting these
few days is likely to be the last time any of us will be able to ask
you questions. And so I hope that we can continue our dialog; not
to seek commitment from you on specific cases but, rather, to more
fully understand your approach to deciding these cases. And at the
same time, Judge Souter—and I say this hopefully—our conversa-
tion will not only tell us more about your judicial method but will
also educate the public on the role of a judge in our democratic so-
ciety. So let me start with some general questions on that role.

Judge Souter, some who have spoken highly of you—and meost
people have spoken very highly of you—term you ‘“a lawyer's
lawyer,” someone entirely devoted to the law and to the profession.
This phrase was often used to describe Justice Cardozo, who served,
as you know, on the Supreme Court in the 1930’s, after a long
tenure on New York’s highest court.

I would like to read to you a passage from one of Cardozo’s most
famous lectures on the nature of the judicial process. And, I would
like to get your reaction to that. I quote:

The judge, even when he is free, is still not wholly free. He is not to innovate at
pleasure. He is not a knight errant, roaming at will in pursuit of his own ideal of
beauty or of goodness. He is not to yield to spasmodic sentiment, to vague and un-
regulated benevolence. Instead, he is to exercise a discretion informed by tradition,
methodized by analogy, disciplined by system, and subordinated to the primordial

necessity of order in zocial life. Wide enough in all conscience iz the field of discre-
tion that remains.

I think T understand what Judge Cardozo said in this lecture. So
my question to you is: What do you think that he meant?

TESTIMONY OF HON. DAVID H. SOUTER, TO BE ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge Sourter. I think he was referring, although most obviously
to the nature of the appellate process, I think he was referring to
the constraints upon the legal process which applied to it in any
level, whether it be trial or appellate.

What the judicial precess gives in return for the respect and the
acceptance that it deserves is an assurance of objectivity, to the
extent that it is humanly possible. We confront that assurance the
first moment we go into a trial court. We are immediately con-
strained. We immediately constrain ourselves in the search for
facts to make that a search for truth. The reason we have rules of
evidence in trial courts is to try to bring a discipline of objectivity
to what we do and what we ask the other components of the judi-
cial system to do in arriving at a result which can be called just.

When jud%es function at the appellate level, if they are following
the ideals of Cardozo, they are also subjecting themselves to those
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kinds of constraints. There is no area, certainly, in which that con-
straint is any more focused and any more difficult to keep in per-
spective than when we are dealing with what have been called the
majestic generalities of the Constitution, when we are searching for
meaning which is not spelled out in easy black-letter phrases, when
we are trying to construe statutez and constitutions which are not
written with the detail of the Internal Revenue Code.

What we are trying to do to avoid that roving quality, that
knight errancy that Justice Cardozo—or Judge Cardozo then—was
speaking about, is to try to find an objective source of meaning
which constrains us, as well as the rest of the republic, which was
intended by the people who drafted and the people who adopted
the constitutions and the statutes that we are dealing with, be-
cause it is only if we try to search for a source of meaning outside
ourselves and our preferences or the preferences that may be fleet-
ing at the moment do we really deserve, as members of a judicial
system, the respect and the acceptance which ultimately is the
foundation for the rule of law in this republic or in any republic.

Senator GrassLEy. Judge Souter, a recent nominee to the Su-
preme Court once said—and I think what this nominee said is fully
consistent with the Cardozo passage that I just quoted and you re-
sponded to—and I give you this quote: “In a constitutional democ-
racy, the moral content of law must be that of a framer or legisla-
tor, never that of the morality of the judge.”

Do you share that philosophy of judging?

Judge SouTER. Yes. I share the demand that we look outside our-
selves, the demand that we guard against simply imposing our
views of morality or public policy, however passionately we may
hold them and however profound our principle may be. We have
not been placed upon courts, in effect, to impose our will. We have
been placed upon courts to impose the will that lies behind the
meaning of those who framed and by their adoption intended to
iia'rlriposr.e the law and the constitutional law of this country upon us

Senator GrassLEY. So when it comes to the judge’s own values
and beliefs, there is little or no room for those in his constitutional
interpretation?

Judge SouTER. He has got to guard constantly against substitut-
ing his values for the values which he is sworn to uphold.

Senator GrassLeY. If I could, I would like to discuss with you the
issue of rights created by the courts. We have had heard a great
deal of discussion, not only yesterday but in the past, about unenu-
merated rights and how they manifest themselves, whether it be a
right to unlimited abortion, undefined rights of privacy, or other
rights not spelled out in the Constitution. And where these other
rights lead to, of course, is anyone’s guess. This past January is an
example. A Federal judge went so far as to find a constitutional
right to panhandle in the New York City subway. Of course, from
my point of view, thankfully the second circuit overruled him.

Let me ask you, do you have any concern about Federal judges—
and Federal judges are fallible human beings like everyone—creat-
ing such new rights? And I don’t refer specifically to that right to
panhandle. I don’t refer specifically to those other rights that I lim-
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ited in this immediate statement, just generally creating such new
rights out of whole cloth.

Judge SouTer. Well, perhaps the only amendment I would like to
make to the way you asked the question is I wouldn’t single out
the Federal judges. The Federal judges are confronted with a prob-
lem that confronts all judges. I have spent the last 7 years of my
life as an appellate judge in the state system, so I know what I
speak of from the State standpoint. That is going back to perhaps
my earliest exchange yesterday with the chairman of this commit-
tee in which we began the discussion about one particular unenu-
merated right which is enforceable through the due process clause,

As I indicated to him, I think that a fair reading of the Constitu-
tion of the United States, like a fair reading of the constitution of
my own State, compels the conclusion that there were values, in
the case of our discussion a value of privacy, which were intended
to be protected even though they were not spelled out in black-
letter detail. And the difficulty that the judges have facing that
fact—if, indeed, like me they accept it as a fact—is the difficulty of
finding a discipline process for giving content to what we call the
unenumerated—or the category of unenumerated rights.

This has been a source of great difficulty over the years. I think
at one point yesterday in our discussion I mentioned my view that
the incorporation doctrine is not the answer to the problem of how
we keep from roving aimlessly in this quest. It seems clear to me
that the concept of liberty is not limited by the specific subjects
which the incorporation doctrine by bringing, as it were, the entire
corpus of the stated Bill of Rights into the concept of the liberty
clause. Liberty is not so limited.

Facing this problem, judges have tried formulations, at least to
give labels, if nothing else, to the enterprise that they are engaged
in when they are searching for meaning and trying to put reasona-
ble limits upon their search. One of those formulations was that
the content of the liberty clause certainly includes whatever would
be comprehended by the concept of ordered liberty without which
liberty and justice would be impossible.

I think perhaps I have preferred an approach which I indicated
without a lot of discussion yesterday to the chairman, and that was
the approach which is often identified—not exclusively but identi-
fied with Justice Harlan. Justice Harlan not only sometimes in-
voked the concept of ordered liberty, as, in fact, I think he did in
Griswold. But he asked us to make a search somewhat further
afield than that, but quite specifically to the subject of the Ameri-
can tradition, and search for evidence of that understanding of
what might be called a bedrock concept of liberty, which is ex-
plained and indicated and illustrated by the history and traditions
of the American people in dealing with the subject of liberty.

I think my best approach to the problem of how to keep from a
totally undisciplined and totally nonobjective approach to the
search for meaning is very much like what Justice Harlan de-
scribed. But this is a difficulty which the judges simply cannot
avoid. If they accept the view that I espouse that a search for
meaning and for content of the notion of liberty is necessary, then
they have got to face this problem. And if they face it in the way
that I do, they have got to look for some kind of objective limita-
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tions that will guarantee that they don’t fall into merely personal
expressions of preference.

nator GrassLEy. Judge Souter, in a sense, we as Americans
have many more rights than ever, yet, by and large, the American
people feel politically powerless. I sense a paradox when I read Su-
preme Court decisions like Missouri v. Jenkins from last year,
where the Court permitted a Federal judge to order the Govern-
ment to increase property taxes to pay the cost of a court order. |
think it is fair to say that under our constitutional system, citizens
simply can’t understand that a court could assume for itself the
taxing powers always thought to be reserved to elected representa-
tives in their legislature.

This is, in my view, a profoundly antidemocratic decision decided
by a bare 5to-4 majority. Of course, I am not going to ask you to
comment on whether you thought this case was correctly decided,
but I would like to ask you if you understand my point that when
we depend on unelected and unaccountable judges for our rights,
we are relying on something fundamentally antidemocratic.

Judge Souter. I think there is no question that one of the anima-
tions in the judicial quest for self-restraint is exactly the consider-
ation that you have described.

Senator GrRASSLEY. Judge Souter, Abraham Lincoln warned about
government by the judiciary in his first inaugural address. He said
this, and I quote: “If the policy of the government upon vital ques-
tions affecting the whole people is to be irrevocably fixed by deci-
sions of the Supreme Court, the instance they are made in ordinary
litigation the people will have ceased to be their own rulers.”

Do you share President Lincoln’s fear of government by the judi-
ciary, that sort of irrevocably fixed decisions?

Judge SouTter. I certainly share the spirit in which President
Lincoln made that remark. I think that what we have to recognize
in assessing the significance of Lincoln’s statement for today is
some of the history that has passed in the time between when the
President made that address and the time when we are living now.

The most obvious and significant fact of history for our purposes
is the adoption of the 14th amendment. The President was not con-
templating the 14th amendment at the time that he made that
statement, and he was not contemplating—he could not possibly
have been contemplating the increase in national power in relation
to the power of the States, which it was the object of the 14th
amendment to effect. And that was in an increase in national
power not only on the part of the judiciary but, of course, on the
part of the Congress, too, as was indicated in some of our discussion
yesterday ahout the significance of congressional enforcement
power under section 5 of the 14th amendment. But it is undeniable
that the very fact that standards for scrutinizing State action were
enacted by the 14th amendment, and made subject to judicial over-
view is undeniable; that the Federal judiciary and, in fact, the
State judiciary acting pursuant to the 14th amendment, assumed a
power which President Lincoln could not possibly have envisioned
at that time.

We not only have to accept President Lincoln’s admonition; we
also have to accept the responsibilities that the 14th amendment
have inevitably placed upon us.
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Senator GRassLEY. It seems to me whether it is 1861 or 1990,
though, the principle laid down by the President that if there is
bad Supreme Court precedent—and as he used the terms, irrevoca-
bly fixed—that under our principle you can’t accept bad law as a
permanent fixture,

Judge SouTeEr. Well, as you know, Senator, without any lecture
from me, the constitutional precedent is always, in theory, subject
to reexamination. Qur theory of precedent tries to give some indi-
cation of the force which a given precedent should have when reex-
amination is requested.

Senator GrassLEY. Judge Souter, those who advocate a greater
activist role for the Court say that the broad and spacious terms of
the Constitution lend themselves to Court-made solutions when the
political branches fail to act.

What is your sense of this perception that the courts, rather
than the elected branches, should take the lead in creating a more
Jjust society?

Judge Souter. I think the proper way to approach that is that
courts must accept their own responsibility for making a just socie-
ty. One of the things that is almost a factor or a law of nature, as
well as a law of constitutional growth, is that if there is, in fact, a
profound social problem if the Ceonstitution speaks to that, and if
the other branches of the Government do not deal with it, ulti-
mately, it does and must land before the bench of the judiciary.

One of the interesting developments—and I would suggest to you
without trying to indicate to you in any way the direction that I
think it should go—one of the hopeful developments or the develop-
ments that give me hope is the fact that we are living at a point of
history right now where there is so much concern expressed in this
committee yesterday and expressed in comment throughout the
legal and political community in the legitimate extent of congres-
sional power to act under the fifth section of the 14th amendment.

Because if, in fact, the Congress will face the responsibility that
goes with its 14th amendment power, then by definition, there is,
to that extent, not going to be a kind of vacuum of responsibility
created, in which the courts are going to be forced to take on prob-
lems which sometimes, in the first instance, might better be ad-
dressed by the political branches of the Government.

I guess the law of nature I am referring to is simply the law of
nature and political responsibility, constitutional responsibility,
abhor a vacuum. I have spoken to this point before and I think I
alluded to it yesterday.

Senator GRASSLEY. Are you saying the Supreme Court should act
because there is a vacuum there, or because there is a cause within
the Constitution for the courts to act; as opposed to because the po-
litical branches have not acted?

Judge Souter. The Supreme Court should only act and can only
act when it has the judicial responsibility under the 14th amend-
ment or any other section of the Constitution. But the Supreme
Court is left to act alone when the political branches do not act be-
forehand.

We had Brown v. Board of Education as a decision of the Su-
preme Court, because we had no decision from any other branch of



143

the Government, at any other level of the Government, facing the
undoubted constitutional problem that had to be solved.

It seems to me that one of the changes we are seeing in the com-
plex of power in this country right now is a greater willingness of
the Congress of the United States to look to its authority under the
14th amendment, and for that matter, under article I, so that the
Court is not left in the position of seeming to be the only guarantor
of some of the very liberties that we must most be concerned with.

Senator GrassLEY. Judge Souter, yesterday, you mentioned the
ninth amendment. I understand the historical context of the ninth
amendment to view it as, I suppose, somewhat of a savings or re-
serve clause to foreclose application to the Bill of Rights the maxim
that the affirmation of particular rights implies a negative of those
not expressly defined.

But at this point, I have a problem. There is a kind of “rights’
industry” out there that we read about and we deal with all the
time in the Congress and maybe the courts deal with it more than
we deal with it. We have various groups making their essentially
political claims in terms of socalled fundamental rights—whether
it is people claiming an unrestricted right to taxpayer’s financed
abortion or an artist claiming an unconditional right to taxpayer
subsidized art, or the right to, as I said before, panhandle in the
New York City subways.

You are an avid reader of Oliver Wendell Holmes. Is this situa-
tion I just described perhaps what he meant when he warned that
“all rights tend to declare themselves absolute to their logical ex-
treme?”’

Judge SouUTER. I think what he was getting at there, yes, I think
what he was getting at is if we simply focused on one interest and
the desirability of that interest alone, there is a tendency to self-
development that is simply unchecked. That is why, as I said a
moment ago, it is important, in my view, to appreach the problem
much as Justice Harlan did.

But in any event, whether by the Harlan approach or by any
other, it is essential for us—as judges, who have got to declare in
some objective way the extent of the interest that can be recog-
nized—it is essential for us to have some idea of the criterion that
we are going to employ to find values which are not simply reflec-
tions of our own feelings at the moment and our own feelings
about the desirability of the claims that may be pressed hefore us.

Senator GrassrLEY. Judge Souter, when unaccountable judges
rather than legislators create these rights, I would like to ask you
if you could imagine how that could lead to polarization, resent-
ment, and even bitterness among the public?

Judge Souter. I think the key to the response to that, Senator, is
in one of the terms that you used, when an unelected judiciary cre-
ates these rights. There is a sense in which the judiciary, I suppose,
particularly at the State level and dealing with common law issues,
do create rights. They are dealing in areas which, by definition, the
legislature has left to the courts to develop.

But when we reach the level that I think you are talking, and I
know that you are referring to this morning, it is essential to ob-
serve the distinctions between the creation of rights, which implies
that the Court is simply sitting there and coming up with notions
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of what it thinks may be desirable, and the recognition, on the
other hand, of rights which are implicit in the text of the Constitu-
tion, itself, in which it is the responsibility of the judiciary to find
and to state in ways that we can understand. The difference be-
tween the creation of rights and the recognition of rights is the dif-
ference between unbridled personal preference, that knight erran-
cy that Cardozo was speaking of, and a disciplined approach to con-
stitutional meaning, on the other hand.

I think when the people who are, like us, subject to the decisions
that ultimately appellate courts must make, have a sense that the
courts are conscientiously engaged in a search for meaning, that
their task is to decide what should be recognized and not what is
created, that that will make and can make all the difference in the
acceptance which is given to the decisions when they come down,
even if they are not the most popular.

Senator GRASSLEY. Let me suggest that over the years Congress
has objected probably far too little over this encroachment, mostly
out of our own self-interest. After all, if we or any legislature just
sit back and consciously let the courts make the tough policy deci-
sions, of course, we can tell our constituents, blame the courts,
don’t blame us.

But, in my opinion, we are paying a heavy price for this sort of
silent conspiracy. Having given you my opinion, let me ask you—
and this will probably be my last question, because we are out of
time—in your personal opinion, is the tendency to increasingly
turn every tough issue into an issue for the courts a healthy devel-
opment of our constitutional democracy?

Judge SouTer. Well, it is not a healthy development for a couple
of reasons. The first is that some of the issues that seem most in-
tractable may well yield to political solutions and the kind of politi-
cal judgments which—and I use politics with kind of a large “P”, I
guess there—that after all, it is the genius of the democratic
system to entrust to elected representatives.

In the longer run, there is an even more disturbing tendency,
and that is to the extent that there tends to be a vacuum of re-
sponse to problems that have to be solved and to the exient that, of
necessity, those problems ultimately end up before the judiciary
and without having had some solution proposed by the political
branch of the Government, or branches of the Government, there
is a tendency, I think, on the part of all of us, and on the part of
the people of this republic who elect, who appoint and who watch
what is going on, to assume that the only guardians of the Consti-
tution are the judges.

The judges have a particular pivotal responsibility in guarding
the Constitution, but it is absolutely essential to remember that
the judges are not the only people in our governmental structure
whokare sworn to uphold the Constitution and to try to make it
work.

The Executive, the President of the United States, takes such an
oath. All of you take such an oath. And you are, just as all of you
in the political branches, are just as much responsible for making
good on the Constitution’s guarantees as we are in the judiciary.
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For the people of this Nation to forget that that is your responsi-
bility, as well as the responsibility of people in my branch, is a
very disturbing prospect to me.

Senator GrassrLEY. Well, I appreciate the time that you have
spent with me on this round. I guess in closing, I would just simply
say that I see litigation as a very poor way of—because it is so
blunt and cumbersome process that it is, and so adversarial, and
not a very good instrument for social change. The consensus and
compromise that can come through the people’s branch, the legisla-
tive bodies of our society, is the proper place for that to be done. I
just do not see the courts as a very good place to do that, and I
hope that judges see that as well, not avoiding their responsibil-
ities, but seeing themselves in terms of a coequal branch and with
a very limited role.

Judge SouTkr. Thank you, sir.

Senator GrRAsSLEY. Mr. Chairman, I am done.

The CHAIRMAN. Thank you.

Let me say to our witness and to the committee, in 4 minutes we
have to vote on cloture. Our staff has checked and that is still
scheduled for 10:15.

My recommendation would be, rather than start with Senator
Leahy, and then be interrupted four or 5 minutes into the question-
ing, that we recess now. I will vote and ask Senator Leahy to vote
immediately when we get over there and come right back so that
with a little bit of luck, by between 20 and 25 after, Senator Leahy
and I, at least, will be back to reconvene the hearing.

Until then, we will recess.

The CHAIRMAN. The hearing will come to order.

We have 3 hours’ worth of questioning on the first round if ev-
eryone takes a half hour. We will make a judgment after we get
through four, whether we will break for lunch at that point or go
on and finish the first round and then go to lunch.

We will not be going late this afternoon. I have spoken with the
witness’ people, they understand it, I do not think they disagree
with that at all, and so I think this afternoon we will probably not
be going much beyond 4 o’clock, the latest 5 o’clock, just so every-
one can plan their schedules accordingly, unless for some reason it
was possible to finish everything, and 1 do not see any realistic pos-
sibility of that today, Judge, but things are flowing along smoothly.
I hope you think that, as well, and we will just keep moving on.

With that, let me-yield to my colleague from Vermont, Senator
Leahy, for his round of questioning.

Senator LEary. Thank you very much, Mr. Chairman. I appreci-
ate your courtesy in recessing for the vote, so as not to interrupt
these questions.

Judge, welcome back.

Judge Souter. Thank you, sir.

Senator Leany. We have gotten word now from the chairman
that the New England people can get back home this weekend.

Judge, I was struck very much yesterday when you spoke of your
close friendship with Senator Rudman and Mr. Rath. I did not
know Mr. Rath before these hearings. I consider it one of my privi-
leges in serving the Senate also to be a friend of Warren Rudman.
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We have traveled back and forth to Vermont and New Hampshire,
depending upon where the plane stopped first. With his clout, it
usually stopped first in New Hampshire.

The CuAIRMAN. Since deregulation, does it stop in either State?

Senator LEaHY. Yes. [Laughter.]

He, however, had to stamp my visa while T was there and ap-
plauded me for being one of the few U.S. Senators to land in New
Hampshire and not declare immediately for the Presidency.
[Laughter.]

Because of my friendship with Warren, I was struck by your re-
action to his experience as a young man when he faced diserimina-
tion because of his Jewish background, and Mr. Rath’s encounter
with discrimination because of his Irish background. It was a
touching comment.

If you and the committee would bear with me for a moment, I'll
tell you why: My grandfather, who was also named Patrick Leahy,
was a stonecutter in Barre, VT, who died when my father was only
12 or 13 years old. My father was the only male in the family and,
at 12 or 13 years old, he had to go out and start looking for work
which he did and worked all his life.

When he was that age, the signs in Montpelier, VT, and Barre,
VT, were either “No Irish Need Apply,” if they were genteel about
it or if they were more direct, “No Catholic Need Apply.”

I also know in my mother’s family—her Italian parents emigrat-
ed to this country—faced some of the same things. Now, I like to
think that in Vermont, in New Hampshire, throughout New Eng-
land, those vestiges are gone and long gone. I believe they are, and
I think those of us who have heard the stories know how painful it
would be for those days to return. I remember the pain in my own
father’s voice as he told me about these stories.

I have no question in my mind of your own feelings on this issue.
I do not believe—from anything you have ever said here or in the
past—that there is a discriminatory bone in your body, and I think
you feel, as Senator Rudman does, as I do, and as everybody on this
committee does, that discrimination based on religion or race or
anything else is abhorrent. The scar of discrimination occurred in
our country and still occurs in some places, but it is something any
of us of conscience, especially in government, should do everything
to eradicate.

I would like to explore with you one particular area where such
discrimination has to be hedged against and where the Constitu-
tion explicitly tries to avoid it. That is in the first amendment, in
the establishment clause.

In March 1978, back when you were attorney general of New
Hampshire, then Governor Thomson issued a proclamation order-
ing that the flag over the State capitol and flags on other State
buildings be flown at half-mast on Good Friday to commemorate
the death of Jesus Christ. The proclamation said, among other
things, if I could just read from it a little bit:

Whereas in lands where the Christian religion Frevails, and among churches
throughout our land Good Friday represents a day of solemn prayer. We appreciate
the moral grandeur and strength of Christianity as the bulwark against the forces

of destructive ideologies, and I hereby appeal to my fellow citizens to reverently ob-
serve Good Friday, Flags flown at half-mast on our buildings will memorialize the
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death of Christ on the cross, and I urge our fellow citizens to fly their own flags at
half-mast and their lapel flags in a position of distress on Good Friday.

Now, in my family, in my upbringing, we always observed Good
Friday, and many others do, but I question whether that should be
raised to this level of State action. So, let me go into your own
views of the establishment clause.

The Supreme Court has addressed this issue many times. We had
the Abington School District v. Schemp case back in 1963, an 8-to-1
decision, in which the Supreme Court struck down statutes that
provided for reading of verses from the Bible or the Lord’s Prayer
to begin each school day, and the Court said the State must remain
neutral among the various religions and between religion and non-
religion. It spoke of the wholesome neutrality the State has to
maintain toward religion. It said that government action neither
advances nor inhibits religion, taking the words of the Supreme
Court in that case.

My question is this: Do you agree that government has the obli-
gation, under the first amendment, to remain neutral toward reli-
gion?

Judge SouTter. I accept that as a personal principle. I recognize
that it is a principle which is subject to much ferment at the
moment, in trying to delimit its contours. I recognize that there is
a school of thought which has received articulation within the
present Supreme Court that the establishment clause was restrict-
ed to a more limited purpose, that it was restricted to the purpose
of avoiding the literal establishment of a State religion, and was
restricted to avoiding the expression of preference as between sects,
which I guess in an historical context would, of course, be Christian
sects or denominations.

Whether, in fact, that school of thought is going to be pressed, as
it were, as a claim for adoption, for a rethinking of the theory of
the establishment clause, I do not know. I think we can reasonably
anticipate that it will, and I think that particular position is prob-
ably going to be pressed before the Court. And I think the only
thing that I could say to you with respect to that or with respect to
someone who is pressing that issue before the Court is that, if I am
there on any issue, I will listen respectfully to it.

Senator LEaHY. Judge, 1 appreciate that and I would hope that
all Justicee would listen to the parties’ arguments and consider
them carefully. But you spoke of your accepting it as a personal
principle in your answer. Do you accept it as a legal principle?

Judge SouTER. I certainly accept it as the prevailing law of the
United States, as it has been, for practical purposes, during my
professional legal lifetime, and I do not have at this time either an
agenda or a personal desire to bring about a reexamination of that
position.

The great difficulty that has come, as you know, in establish-
ment clause cases has come from the difficulty of applying the
three-part Lemon v. Kurtzman test, and the concerns that have
been raised about that, naturally, provoke a search not only per-
haps for a different test of the standard which we think we are ap-
plying tcday, but a deeper reexemination about the very concept
behind the establishment clause.



148

But if I were to go to the Court, I would not go to the Court with
a personal agenda to foster that, and neither would I go in igno-
rance of the difficulty which has arisen in the administration of
Kurizman.

The only thing I was going to add is, in the oft-noted conclusion
that we can find circumstances in which there seems to be an oppo-
sition between the theory of the establishment clause and the
theory of the free exercise clause, and we have to recognize that as
a problem for the Court to deal with.

Senator LEany. You mentioned Kurtzman a couple of times.
Kurtzman, like Abington, said the controlling test for determining
whether government action violated the separation of church and
state was the secular purpose and effect test.

Judge SouTER. Yes,

Senator Leany. Kurtzman was also the controlling law or con-
trolling test at the time you were attorney general, is that correct?

Judge SoUTER. Yes.

Senator LEany. Now, the Governor issued the proclamation, you
did not. I assume that you were not involved in the drafting of the
proclamation, is that correct?

Judge SouTter. I was not involved in the drafting of the procla-
mation that was litigated in that case, One of the facts which I
think may not appear of record, I frankly do not remember wheth-
er it does or not, is that following the original proclamation which
led to the action that you refer to, the Governor revised the procla-
mation and he revised it to give it, to articulate a much more secu-
lar purpose to what he was doing than the first proclamation could
perhaps have been read to indicate.

When the litigation arose in that case, the position taken by the
U.S. district court was that the second proclamation, what 1 will
call the more secular proclamation of which I was aware, could not
be considered in determining the validity of the Governor’s action,
without his making a formal withdrawal of the first proclamation
by essentially the same formalities or with the same degree of pub-
licity with which he had issued the first one. So, as a result, the
second comparatively secular proclamation was never a pointed
issue in the district court’s order.

I go into this, only because—although I do not remember the spe-
cifics of anything that was in that second proclamation. I remem-
ber well enough that there was discussion with the Governor about
the fact that he was going to issue one and I probably saw the lan-
guage of it before he issued it, although I do not specifically re-
member that.

Senator Leany. Judge, let me ask you this: To the extent that
there was a revision, it was because the district court ordered it, is
that correct?

Judge Sourer. My recollection is that the revision took place
after the district court action had been brought, but before the dis-
trict court order was issued, because, as I recall the district court
order, it included a determination that the district court should not
take the second proclamation into consideration, unless the first
had been withdrawn with the same formalities with which it had
been issued.
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Senator LEany. Without having to spend time here trying to
figure out which came first and which came second, it should be
fairly easy to doublecheck, and I am not asking you to remember
everything that happened. This dispute moved on a fairly fast
basis, as I recall in reading it, over a matter of hours and days. But
we can, and I am sure you do, remember very well the basic ele-
ments.

Now, to get your views today, I ask the question: The proclama-
tion had references to the Christian religion, reverently observing
Good Friday and flag lowering. How could those be considered sec-
ular, in light of Abington and Kurtzman?

Judge SouTEer. Let me, if I may, divide my answer to that ques-
tion in two, Senator.

Senator LEAHY. Go ahead, but then | may end up repeating the
question.

Judge SouTtkr. I was going to say, you may revise it back, but let
me start, if I may, with this: I think | have to respond to two differ-
ent senses of that question. The first is how could I, as counsel for
the State of New Hampshire, take a position in defense; second,
how would I, if I were a judge with the identical issue before me
today, tend to view it? And if I may, I would like to respond to you
with those two distinctions in mind.

As to the first question, my responsibility as counsel there was
my responsibility as counsel in any case in which I was represent-
ing the State, speaking through the Governor, and that is was
there a position which could be advanced on behalf of the position
that he had taken, consistently with the law as it existed or as it
might reasonably be argued that it ought to be, which was not a
frivolous or wholly unreasonable position.

I believe there was and took such a position. Essentially, the ar-
guments which the lawyers in my office made were that although
there were, of course, references to Jesus Christ as a religious
figure. The tenor of the proclamation was to call into mind a set of
moral principles which transcended the Christian religion.

The reasonableness or the ethical appropriateness of taking this
position I think is indicated by the responses which the various
courts made to the action. In fact, the U.S. district court, through
Judge Skinner from Boston, held against the State on that issue.

The two extraordinary points which I think should be noted, in
response to your question, is, first: The 1U.S. Court of Appeals for
the First Circuit, to which the State took an immediate appeal, in
fact, I forget the precise order, but it either reversed or stayed the
district court’s order, and the reason, as I recall, that it did so was
that the first circuit thought the issue was such a serious issue, not
a simple and clear-cut thing, that the plaintiffs, in fact, had come
into court with dilatory hands, and that an issue of that impor-
tance should not be decided under the gun, because it was not an
easy issue to decide.

And what most concerned the court of appeals, as I recall, was
the fact that the Governor had done exactly the same thing on
Good Friday a year before. There had been plenty of time to liti-
gate the constitutionality of what the Governor had done, and the
plaintiffs, who were aware of what had happened the year before
and likely to happen again, had not done so.

39-454— 9 ——6
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So, I took and take today the position of the court of appeals as a
vindication of the one point which is most significant for my role,
and that is did I have a reasonable position to advocate in that
case.

What is also interesting is that, although on what perhaps was
the fastest appellate action I ever knew of in practice, although the
U.S. Supreme Court later reversed the court of appeals, with the
effect of reinstating the district court order, the U.S, Supreme
Court did so on the basis of 5 to 4, so there was real division in the
U.S. Supreme Court as to whether the court of appeals had acted
properly on the basis of finding that there really was a serious
issue here, and this was not some clear-cut constitutional violation.

Senator Lrany. But it was eventually found that the proclama-
tion and lowering the flag went beyond, or did not meet the secular
purpose and effect test, is that correct?

Judge SouteEr. Well, that is what Judge Skinner had found, and
at the point at which the Supreme Court reversed the court of ap-
peals and reinstated Judge Skinner’s order, it was really too late to
do anything about issuing new proclamations, and the case just pe-
tered out at that point.

Senator LEaHY. Using this as an example, do you believe that the
lowering of the flag met the secular purpose and effect test, do you
believe so today, looking back at it?

Judge Sourer. If I were sitting as a judge today, I would prob-
ably have ruled, given that proclamation, the same way that Judge
Skinner ruled.

Senator LEAHY. The reason I ask and what draws me into this is
that you made reference to the fact that, as counsel for the Gover-
nor, you were upholding his position. Now, I am sure Governor
Thomson had all kinds of advisers on this, and I recollect the
source of some of it and some of his ideas were interesting, to say
the least.

Judge SouTer. They certainly were to me at the time.

Senator LEany. Yes, well, I am sure he could keep a whole office
going with some of them. But one of the reasons I bring this up,
Judge, is that I was struck very much by your last answer to Sena-
tor Grassley.

All of us take an oath of office. Obviously, Senator Grassley and
I and every other Senator is upholding the advice and consent role
of the Constitution just in having this hearing.

When 1 was a prosecuting attorney, every time I brought a
charge, I brought it on my ocath of office. My oath of office was
written on the information. You had an oath of office to uphold the
Constitution as attorney general.

At what point does that oath make you say to the (Governor
“This is not a constitutional action”?

Judge Souter. The point at which it is clear that it is an uncon-
stitutional action and that there is nothing that can be reasonably
brought before the Court for adjudication.

There is a great difference between the kinds of judgments which
an attorney general must make when he is asked for an opinion as
to what, in his judgment, is the most appropriate and most likely
constitutional action, on the one hand; and when he is asked to ful-
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fill his role as State’s counsel when the elected representatives of
the peo&l)e have taken a different position.

The Governor was, in fact, elected by the people of New Hamp-
shire and he had a role in setting State policy which was undeni-
able. If his view of what was constitutional differed from mine, but
was subject to a fair argument in its favor, whether I would have
ultimately made the same decision or not, I believe that I had an
obligation to represent that position.

I think what is most important to me about that is that it is an
obligation not simply because as an attorney general I was hired
on as a lawyer. Part of the attorney general’s and part, indeed, of
any lawyer’s obligation to defend the Constitution 1s to engage in
good faith and with the utmost vigor in the process by which we
hope will be sound constitutional adjudication comes about.

We will not have sound constitutional adjudication in this coun-
try if we do not have a sound and vigorous adversary system.
Whether or not in any given case, I might agree personally that
my client’s judgment was the best judgment, whether I might
agree with the ultimate conclusion as to whether it was right or
wrong, my own personal belief is that, as a lawyer, I will do my
best fairly and honestly as an advocate.

We have a constitutional system in this country in which we are
going to get the right result. I took that position as attorney gener-
al, and I have taken that position when, in fact, in an indirect way
I was being sued myself. There was a case recently that was
brought before the U.S. Supreme Court about the residence re-
quirement for membership in the New Hampshire bar. That was a
requirement that was set long before I was on the court, although I
had not taken any step to change it and I thought there was a rea-
sonable basis for it.

But I can remember—after the argument was made in that case,
before the Supreme Court, in which the constitutionality of a rule
of my own court was in issue—I said to the lawyer who had argued
the case against us that I didn’t know how it was going to come
out. I thought there was, in fact, good reason in the court’s discipli-
naryt responsibilities to require some kind of a residence require-
ment.

But, in point of fact, the only thing I was really worried about in
the long run was whether the issue had been vigorously presented
to the Supreme Court. I said to him that I knew counsel represent-
ing us had done g0 and that I knew that he had done so, and I
wasn’t going to worry about the regult.

That same attitude that we have a valid process which is going
to get us through if everyone in that process does the best possible,
I think, should be part of the constitutional animation of an attor-
ney general.

Senator LEaHY. In general principle, I agree with you and I sus-
pect that everybody does. But there are alsc certain responsibilities
that attorneys general, or prosecuting attorneys have because of
the unique power they have and the oath of office they follow.

I can think of a number of times when I declined prosecution be-
cause I questioned whether the methods used to gather evidence
were constitutional or because of other issues—that, again, were
based on my oath of office.
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So, let me ask you about one other case—I know time is growing
short on this—again, because of the issue you raised in my mind,
in your answer to Senator Grassley.

As attorney general you hand.i:ad a case, Maynard v. Wooley,
which went all the way up to the U.S. Supreme Court. That is the
case in which a couple who were Jehovah's Witnesses had moral
and religious objections to the State license plate “Live Free or
Die” motto and they blocked it out.

They felt so strongly that they ended up being prosecuted three
times. I believe Mr. Maynard served a couple of weeks in jail—15
days in jail, in fact——

Judge SovuTeRr. That is right.

Senator LEAHY [continuing). Rather than compromising his be-
liefs. Now, when they challenged the State law under which they
were being prosecuted, you opposed the Jehovah’s Witnesses.

The Supreme Court, in an opinion written by Chief Justice
Burger in favor of the Jehovah's Witnesses, held that the first
amendment prohibited New Hampshire from requiring these
people to put the State motto on their license plate.

In fact, the Chief Justice said, “The first amendment protects the
right of individuals to hold a point of view different from the ma-
jority and to refuse to foster, in the way New Hampshire com-
mands, an idea they find morally objectionable.”

But in your brief, you dismiss the actions of the Jehovah's Wit-
nesses as “bizarre behavior” and as “pure whimsy,” even though
they had been willing to go to jail for their beliefs.

So my question is: Without relitigating that particular case, what
is your view of Chief Justice Burger’'s statement about the first
amendment as protector of the rights of minorities, even very
small minorities, who hold views different than the majority?

Judge SouteR. There is no question about its correctness. There
was no question about its correctness at the time of Maynard v.
Wooley. The first amendment would be worthless if that were not
true.

The issue—and I don’t want to go into any more detail than you
do, Senator—the issue in Maynard v. Wooley was whether requir-
ing the display of a license plate with that motto was, in effect, re-
quiring the person driving the car to appear tc adopt or to affirm
the truth or the soundness of the statement on the motto.

I did not, in fact, believe that it was reasonable to construe a li-
cense plate requirement in that way. In fact, the New Hampshire
Supreme Court had already ruled on exactly that issue, and it held
that it was not, for first amendment purposes, that kind of an affir-
mation that would be violative of the first amendment.

The issue in Maynard v. Wooley essentially came down to an
issue of interpreting fact. The Supreme Court of the United States,
although not unanimously, disagreed. My best recollection is that I
think it was Justice Blackmun and Justice Rehngquist who hap-
pened to dissent in that case.

Senator LEany. I recollect it as being an 3-to-1 decision.

Judge Sourer. Was it 8 to 1? I may be wrong on that. In any
event, the Supreme Court of the United States had already ruled—
not against the Maynards, it was in another case—but they had al-
ready ruled on exactly that issue.
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So that I was not left simply to make a judgment on my own
about what would be an appropriate case to defend, because that
issue, in effect, had already been foreclosed to me by the New
Hampshire Supreme Court ruling.

So we might disagree about the application of the principle in
that case, but the soundness of the principle is beyond dispute and
it was beyond dispute then.

Senator LEAHY. The reason I ask this, of course, is thinking back
to wearing your judge’s hat, for example, would you regard the in-
terests of the State in putting its motto on license plates to be so
compelling that it would justify prosecuting people who had reli-
gious ohjections to the motto?

Judge SoutEer. I am sorry?

Senator LEany. Whatever the motto might be. I don’t mean to
pick on New Hampshire. New Hampshire has a motto, Vermont
has a motto, and most other States do as well. I am not singling
out a particular motto, but the basic principle, is the interest of the
State in putting a motto on a license plate so compelling that it
should be allowed to prosecute people who have strong religious ob-
jections to the motto?

Judge SouTERr. Well, of course, as I think as you 31i?gest the need
to identify a motto on the plate, as opposed to identifying numbers
and letters by which the car can be identified is, of course, not a
particularly compelling interest, and it was not so regarded by the
Court at the time.

Senator LEaHY. They were not trying to block the numbers on
the plate?

Judge SouTtkr. That is right, no, they just wanted that motto out.

Senator LEany. OK.

Judge, I am told that my time is virtually up, and I am going to
want to go back to this later on. I am not, as none of us is, asking
you to prejudge cases that might come up, but you know the estab-
lishment clause in the past few years has been reviewed again. I
hold the very strong feeling that one of the greatest bedrocks of
our democracy i8 in the first amendment and the right of free
speech, the right to practice any religion we want or not to practice
any religion because those two things almost guarantee diversity.
And if you get diversity, untrammeled diversity, you have, by defi-
nition, a democracy that is going to work.

Judge SouTeR. I think you have.

Senator LEaHY. So I will go back into that, and I appreciate your
answers.

Judge Souter. Thank you, sir.

Senator LEanY. Thank you, Mr. Chairman,

The CHAIRMAN. Thank you, very much, Senator,

The Senator from Pennsylvania, Senator Specter.

Senator SpEcTER. Thank you, Mr. Chairman.

Judge Souter, let me give you a very brief roadmap of where I
would like to go in my alloted 30 minutes. I want to pursue the
freedom of religion subject for about one-third of that time, pick up
the War Powers Resolution, and then discuss some of your testimo-
ny for Senator Grassley on what I would like to analyze as the dif-
ferences between the original meaning from your Dionne opinion
versus the Court filling the vacuum.
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The beginning of the Bill of Rights refers to freedom of religion.
Congress shall make no law respecting an establishment of religion
or prohibiting the free exercise thereof.

I have two questions, and in the interest of time, let me put them
both to you at the start. The establishment clause, and this goes to
general approach, was defined by Justice Black in Everson, “In the
words of Jefferson, in the clause against establishrnent of religion
by law, was intended to erect a wall of separation between church
and state.”

And the words, “a wall of separation between church and state”
were Jefferson’s words. There is a sharp distinction which Chief
Justice Rehnquist makes in Wallace v. Jaffre where he says, refer-
ring to the separation between church and state, the wall of sepa-
ration, Chief Justice Rehnquist says, “it should be frankly, and ex-
plicitly abandoned”.

I believe in terms of a general approach on the establishment
clause trying to get a general philosophy that is as good a starting
place as any and that is the first question on the first amendment.

The second question goes to the free exercise clause and the opin-
ion of the Court in Employment Division of Oregon v. Smith where
Justice ’Connor is very direet in strong criticism, saying that the
majority opinion dramatically departs from wellsettled first
amendment jurisprudence, unnecessarily resolves the question pre-
sented, and 15 “incompatible with our Nation’s fundamental com-
mitment to individual religious liberty”’. She says that because of
the essence which she cites a few pages later, that there is the fail-
ure to require the Government to justify any substantial burden on
religiously motivated conduct by a compelling State interest and by
means narrowly tailored to achieve that interest.

My second question to you is, Do you agree with Justice 0’Con-
nor that when you impede on the exercise of religion that there
ought to be those two factors, a compelling State interest and
means narrowly tailored to achieve that interest?

Judge SouTER. Let me start with your first question on the estab-
lishment clause and the appropriateness of preserving Justice
Black’s adoption and the Court’s adoption of the Jeffersonian view
of a wall of separation.

The difficulty, I think, that is focused by the Court today comes
to the fore because of the difficulty in applying the—as I men-
tioned a moment ago—the Lemon v. Kurtzman test. But for that
difficulty, there is some question in my mind as to whether there
would be the present ferment to rethink the very conceptual foun-
dation of the establishment clause, which, as you indicated a
moment ago, Chief Justice Rehnquist has been doing in some of his
own opinions.

I think, like a lot of people approaching the establishment
clause, I am lcath to talk about scrapping Lemon v. Kurtzman,
without knowing what comes next. With respect to Chief Justice
Rehnquist’s position, I have never done personal research on the
issue of the original meaning on the establishment clause, as I said
a moment ago to someone else.

I would receive evidence on the issue respectfully, if there were
reason to present it before me, but it is not something upon which
I can pass a judgment at this point.
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What I think I can helpfully say is the difficulty which I think
those who do, indeed, adopt the Jeffersonian view, must face on the
Lemon v. Kurtzman test. In fact, it is a difficulty which has ulti-
mately nothing to do with the final conceptual rethinking that
may go on, on establishment, if, indeed, it does go on.

As you know, Lemon v. Kurtzman has sometimes seemingly been
honored in the breech. In the first Kresh case, as I recall, the
author of the Lemon v, Kurtzman opinion said, well, that is a gen-
eral approach that we have to this issue, but it is not the exclusive
approach that we have to it.

The discomfort—I suppose there are many reasons that have
been expressed for the discomfort with Lemon v. Kurtzman—but 1
will tell you what my discomfort is. It is a discomfort which relates
to the relationship between Lemon v. Kurtzman as an establish-
ment clause test, and the socalled Shurbert test which has, in a
series of cases, as you know, prior to the Smith case this year, been
used as the test for free exercise.

The concern is this, that in the free exercise cases—and I think I
would like to take the Amish school case as my favorite example—
in the free exercise cases, individuals are claiming that a generally
applicable State law unduly burdens their exercise of religion.

Once it is determined that, in fact, their position is a genuinely
religious position and that there is, az a matter of fact, a burden
placed upon it by a generally applicable State law, the Court has
traditionally, since the time of the Shurbert case, applied a stand-
ard, as you say, of very strict scrutiny.

There must be a compelling State interest to justify that burden,
and the law that does so must be narrowly tailored to have that
effect alone. It was on that reasoning that, in the Amish school
case, Wise v. Yoder the Amish parents were allowed an exemption,
in effect, from the requirement that they send their children to
school until they are 16 years old.

The great difficulty that arises is that, when we ask the question,
what would have happened in the Amish school case, if, instead of
coming to the Court as a free exercise case, it had come to the
Court with a slightly different statute as an establishment clause
case, what if there had been a statute in effect which provided that
there would be an exception expressly for Amish parents, from the
State law? The immediate problem that would have been encoun-
tered under Lemon, is that the purpose of that law, the first of the
Lemon tests would have been a religious purpose.

The speculation is just inevitable that the Amish school case
could have gone the other way.

Therefore, my concern is, since I have not personally had any
reasons to raise questions about the appropriateness of the strict
scrutiny test, and have no reasons to raise questions about the ap-
propriateness of the strict scrutiny test for free exercise cases, have
we not got to take Lemon to some degree of refinement which has
not yet been articulated to avoid what has explicitly been recog-
nized as the potential conflict between the two tests in which——

Senator Leany. Judge Souter, I don’t want to interrupt you
unduly, but I don’t think that the broad analysis or treatise is re-
quired consistent with Kurtzman, to make an answer to a funda-
mental question about whether you agree with the Jeffersonian
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principle articulated by Black and held by the Court for a long
time about the “wall of separation”.

Nor do I think that the interrelationship, and it is a very com-
plex issue, is necessary to come down to the basic concern about
whether you are going to have a compelling State interest and
narrow tailoring.

I think those are two very threshold questions. I would press you
for specific answers because I think those are within the range of
general philosophy appropriate for this kind of an exchange.

Judge SouTER. As I started to say and apparently got sidetracked
on saying, I have had and have today no reason personally, in
either research or philosophy, to want to reexamine the view which
was expressed in Fverson. But my concern is that that view has
been identified with a Lemon v. Kurtzman test. And we have to
face the fact that in the implementation of that view, there is a
difficulty which sooner or later the Court has to resolve.

Senator Specter. I will take that as a qualified yes. How about
the free exercise question?

Judge SouTer. On the free exercise question, I have to be circum-
spect to a point because I believe that the Smith case is subject to a
motion for rehearing presently before the Court. And without any
question, I think the development of that issue is something that 1f
1 were confirmed would come before me. But I think there are
some things that with a reascnable degree of specificity I can say.

The first is that I do not come here and prior to the decision of
that case or after it I have not had personal reason to want to reex-
amine the strict scrutiny test which has been applied in a lot of
cases since Shurbert. 1 recognize the reasoning of the majority opin-
ion. I mean I can follow it; I understand what the Court was saying
in the Smith case. But I also recognize I think the fact that that
case could also have been examined under the Shurbert standard.
And as you mentioned or indicated a moment ago, that, of course,
is exactly what Justice O’Connor did in her concurring opinion in
that case.

I do not know at this point whether we should take the Smith
opinion, if it stands, as being a total rejection of Shurbert. The one
thing I do know is that the way the opinion was written, Shurbert
seems to have been reduced to a rule for unemployment compensa-
tion cases. And I can tell you that I did not so read it, and I did not
so read its application to, let’s say, the Yoder case, the Amish
school case, as resting upon the kind of analysis which the Court
indicated would be its only justification for applying it there.

Senator SpecteEr. Well, I hope the Smith case doesn't go that far,
and I hope that your predisposition to side with Justice O’Connor
comes to fruition if you are confirmed, because the basic require-
ment requiring a compelling State interest and a narrowly tailored
means to achieve that interest seems to me very fundamental in
the exercise clause, just as I personally believe that the standards
of Jefferson and Black on the wall, however you articulate it, keep-
ing that as a basic philosophy, to be very important.

Judge Souter. May I just add one thing, Senator? That is, I
would not want you or anyone else to take what I said this morn-
ing as a commitment if I were on the Court to join with Justice
(’Connor if this matter were brought before me. What I do want
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you to understand is that I approach the issue, or would approach
the issue, if it came before me, with exactly the view of the value
of the strict scrutiny test which I described to you.

Senator SpeEcTER. I accept that, Judge Souter. I do not believe
that it is appropriate to ask you for commitments.

Judge SouTER. I understand that.

Senator SpeEcTER. The extent is to get a general approach.

Let me shift at this peint to the issue of the War Powers Act.
The War Powers Act was enacted in 1973 because of concern about
the involvement of the United States in the Korean war without a
declaration of war and in the Vietnam war without a declaration
of war. It was passed over the President’s veto. It has been a bone
of contention as to whether it is constitutional or not, whether the
President has powers as Commander in Chief which make the War
Powers Act unconstituticnal, or whether, in fact, the President has
exceeded his constitutional authority in what has happened in
Korea and Vietnam, because Congress has the sole power to de-
clare war. This is a matter of enormous current importance.
Saddam Hussein even crowded David Souter off the front pages for
a time.

Judge SouTER. I had no objection to hig doing that, I asgure you.

Senator SrecTER. Glad to see you are back on the front page,
Judge. However contentious this may be, this is a lot better arena
for contentiousness than Saudi Arabia.

But there is a real issue now which is starting to percolate as to
the President’s authority to project U.S. forces into hostilities, and
the President has taken the position that certain notification has
been given to Congress, not a recognition of constitutionality, but it
is a sort of a hedge.

On this subject, I start with the question whether you helieve it
was constitutional for the United States to engage in a war, the
Korean war, without a declaration of war by Congress as called for
in the Constitution.

Judge SouTter. Well, Senator, I think the only answer that can
be given to that is that that is an issue which was never focused by
the action of the United States and the Korean war because the
issue was one essentially of congressional versus executive power,
and that issue was never raised. The Congress of the United States,
in fact, did fund the Korean war. The fact is that there was never a
declaration, as you know, with the international law consequences
that would follow from it. But the issue of constitutionality, as I
understand it, is essentially an issue of congressional versus execu-
tive power in this area, and that issue was never raised.

Senator SpecTEr. Well, Judge Souter, if you are suggesting that
to have a case in controversy or standing there has to be action
taken by the Congress not to fund a military action, I would say
that that might carry the matter too far; that Congress is not
really in a position to stop funding when the U.S. military forces
are on a front line or the planes are in flight; that there has to be
some resolution beyond. And in a minute, I want to come to the
question of standing and some of the litigation; 110 Members of the
House of Representatives in one case took the matter to court in
Lowry v. Reagan. But I think that the Korean war is sufficiently in
the historical past that that issue is not likely to come before the
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Court, and ask a flat question whether you think it was constitu-
tional to fight that war without a declaration of war.

Judge SouTer. 1 think that question, Senator, basically is a ques-
tion about the constitutionality of the War Powers Act, is it not?

Senator SpecTER. No, I don’t think so.

Judge SouTER. My concern is that I don’t think——

Senator SpecTER. No, I don’t think so at all. There wasn’t a War
Powers Act. There wasn't an issue of withdrawing troops in 60
days. This is history. We all know the history. And I don’t think
there are any War Powers Act implications in it at all. Here you
have a war which was fought and wasn’t declared by Congress, and
the issue is did the President have the powers as Commander in
Chief, not an issue which is so impinging on any matter to come
before the Court that I think a statement on that is well within the
permissible ambit.

Judge SouTer. Well, Senator, the reason that I was concerned to
suggest that I think that raises the issue of the War Powers Act is
not because there was any such resolution on the books at the time
of the Korean war, but because the War Powers Resolution which
is on the books today basically articulates a congressional position.
And the congressional position would today be the focus for asking
that question.

I think two things are necegsary for me to say. The first is, of
course—and I know you recognize this—that because of the reason-
able likelihood that the constitutionality of the War Powers Resolu-
tion could come before the Court in some guise, I cannot give an
opinion on the constitutionality of that.

Senator SPECTER. I agree with that and do not ask that question.

Judge Souter. And I think the most that I can say with respect
to looking beyond that specific issue is that it is recognized, though
it is not a matter of litigation at this point, that the President as
Commander in Chief is not limited in the commitment of the U.S.
troops to a formal declaration of war. In fact, the War Powers Res-
olution itself recognizes that the President is obligated to take
action and must have the power to take action.

Therefore, it seems to me that the commitment of the United
States troops in Korea in the first instance certainly could not be
regarded, leaving aside the aegis of the United Nations, could not
be regarded as itself an unconstitutional act. The only issue which
it seems to me can be focused upon is: Is there an articulable way
of limiting the President’s authority as Commander in Chief which
would focus this issue? And the only articulated attempt to do so
that I am aware of has been the War Powers Resolution. I think,
therefore, the only thing that I can properly say to you is we
know—and it would, indeed, be my opinion—that the President is
not certainly forbidden to commit United States troops without a
prior declaration of war. How far he may go, in fact, I think can
only be regarded today as a War Powers Resolution question.

I will, in any event, be candid to say that I could not sit here
today, even if we had no War Powers Resolution, and articulate to
you a limitation on how far the President could go with or without
the express approval of Congress.

Senator SpecTEr. Well, I would ask you, Judge Souter, to rethink
your refusal to answer the question as to the Korean war. I would



159

ask you to rethink it in terms of the proposition that it is a part of
history, that the War Powers Resolution was not in effect at that
time, that the President took certain action, and there was follow-
up action. The circumstances are so far in the history that it may
have some relevance—but it certainly wouldn’t be conclusive—on
what would happen if the War Powers Resolution came before the
Court at the present time.

Judge SouTER. May I just add one thing, Senator?

Senator SPECTER. Sure.

Judge SouTER. It seems to me that in approaching that kind of
question, we really have to approach it in much the same way that
we would approach a foreign relations question. One of the things
that I think is standard analysis in the approach to questions of
that sort is that when the President, in fact, is acting under the
auspices of the foreign relations power and when he is, in fact,
acting also with some expressed authorization by Congress, the
issue of authority is probably an issue which does not arise or
which is not focused.

And I do think that in approaching the Korean war question, we
have to face the fact that it was undoubtedly within the power to
commit troops to some degree and some instance without congres-
sional approval; that, in fact, congressional support was expressed
throughout that period by congressional appropriation and by the
authorization which Congress thereby expressed. And it is difficult
for me to see—although I will rethink this when 1 have some time
to be quiet, it is difficult for me to see how the combination of the
President’s power with that degree of approval and support from
Congress could raise a genuine issue of unconstitutionality that
would be subject to adjudication.

Senator SpecTER. Well, when you start talking about foreign re-
lations, that injects another element of complexity into a subject
which is already complex enough.

Judge SouTeR. Yes.

Senator SpECTER. When you talk about appropriations, it isn’t re-
alistic for the Congress to stop appropriations at a time when a
war is being fought. And if you follow through the logic of your last
answer, that there is some implicit sanction—I left out Vietnam
particularly because of the Gulf of Tonkin issue. I wanted to focus
exclusively on Korea as a more distant event at any rate. But if
you take that kind of implicit approval, then we have read out of
the Constitution the congressional authority to declare war. The
President does have authority to make a commitment to some
extent, and once he makes that commitment, if the Congress has
tlille options of not funding, as a way of litigating, it is no option at
ail.

Judge SouTer. Well, 1 think the only thing I could say to that is
you make the assumption that Congress never has a funding
option. Not being a Member of Congress, I can’t second-guess you
on that, but that is a position—it never has an option once the
troops are committed and engaged. That is an assumption that I
would be loath to make.

Senator SpecTeER. Well, we won't speculate about you becoming a
Member of Congress.

Judge SouTeR. There is no chance of it.
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Senator SrecTER. But I don’t think we have that option, if 1 can
answer one question.

Let me turn in the 5 minutes remaining, 4% that I have, to the
question of original meaning and expansiveness of constitutional
interpretation, and your testimony both yesterday on equal protec-
tion, and your testimony given to Senator Grassley’s excellent
questioning this morning, where you testified in very broad and ex-
pansive terms about the Court’s role in filling a congressional
vacuum. If the Court is going to fill congressional vacuums, the
Court is going to do a lot of filling because there is a lot of congres-
sional vacuum around.

You interpret the liberty clause very, very broadly as a starting
point with the incorporation doctrine, taking into the due process
clause of the 14th amendment the Bill of Rights, and then both
yesterday and today you have expressly stated that that is just a
starting point, which is very, very broad, indeed.

I have some concern about the scope of those answers when 1
take a look at the cases which you have decided. There are some—
one, in particular Richardson, concerning a liberty interest. But
the bulk of the cases 1 think is more accurately characterized by
Dionne. There is a case where you had in issue a fee schedule
where the majority said that the payment for the judges ‘‘smacks
of the purchase of justice”; that “the spectacle of the citizen return-
ing giving cash in one hand and calling for a judicial hearing and
decision in the other is one that can no longer be tolerated”; and
saying that “it is inconsistent with the professional judiciary,” and
then referring specifically to the contemporary culture—rather, “a
contemporary injustice.”

Then in your dissent, you start off with the proposition that you
agree with the Court's disapproval of the fee system, and then pro-
ceed to look for original meaning by going to an unreported case
from 1663 and statutes from 1781 and 1768 and 1878. And as I look
at that opinion in the context of your description of Brown v.
Board of Education, there was a situation where, if you look for
original meaning, the District of Columbia schools were segregated,
even the Senate gallery was segregated. Raul Berger in his analysis
of the contemporary thinking was that the equal protection clause
did not even give the right to vote or the right to desegregation.

It seems to me that the thrust of what you have had to say in a
solitary dissent—the other four justices of New Hampshire were on
the other side in the stated Dionne case—is very much at variance
with the broad expansive answers you have given to Senator Grass-
ley today and that you gave yesterday on the equal protection
clause.

Judge SoUTER. Senator, you can pack a lot into one question.

_Selllator SeectEr. I wish I had more time. I would ask it more
simply.

Judge SouTER. Let me start first with an issue of adjectives be-
cause | think it is an important issue. You have characterized my
testimony about the recognizable liberty interest as taking a very
broad position, and you have spoken of my reference to incorpora-
tion as just a starting point. I want to go back to them for a
moment just by way of preface.
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What I said in response to the question about incorporation was
that I did not believe that the definition of the concept of liberty,
which was subject to recognition and protection in the 14th and the
bth amendments, could be limited by the incorporation doctrine.
Indeed, if it could be limited by the incorporation doctrine, there
would be no question as to whether some core right of privacy was
cognizable under those two amendments.

With respect to how much further the so-called liberty concepts
in those amendments should be treated as recognizing rights en-
forceable against the Government, I have not given an opinion. I
have given an opinion that there is certainly a core concept of pri-
vacy which i8 to be recognized and that certainly aspects of marital
privacy, which we discussed yesterday, are among them.

How much further, how much broader the concept to privacy
and, hence, ultimately how much broader the enforcement power
under the liberty clause may be is something which is going to
have to be developed by the courts over the course of probably a
great many years.

Going next to what you question is the inconsistency between my
position in Dionne and my espousal of the correctness of the Brown
decigion, let me start by saying that, as you recognize, the interpre-
tive position that I start with when I am looking at a provision
which has not been construed is one of original meaning, and in
discussion yesterday 1 distinguished that from the theory that
would confine that meaning to those applications which were origi-
nally and specifically intended by the framers or by the adopters of
that provision to be its application.

I have read Raul Berger's book, and 1 think—although people
will dispute about his constitutional interpretive views—1I think his
history is well accepted by most people today.

There certainly was no intent whatsoever in the enactment of
the 14th amendment to bring about school desegregation. And if in
fact the meaning or the guarantee of equal protection were con-
fined to specific intent, then of course, Brown, instead of being a
correct decision, would have been a wrong decision. But my inter-
pretive position is not one that original intent is controlling, but
that original meaning is controlling,

In construing the 14th amendment, the first fact that has to be
faced is that the best index, the point at which you start the quest
for meaning, is with the text. And as I said yesterday, the text of
the 14th amendment is a very broad text. It is not in fact, as we
well know by its terms, limited to race, although race was ebvious-
ly the problem most on their minds. It was not limited as the 15th
was by reference to prior condition of servitude. And therefore
whatever troubles some people may have with the 14th amend-
ment, I think the point at which we have to start in the process of
construing the scope of the equal protection clause has got to take
into account that it was not written in such a way as to be restrict-
ed either to race or to the specific racial applications intended or
on the minds of the people when it was adopted.

And given that as a starting place, as I said, I think there is no
question that Brown was correctly decided and the provision cor-
rectly construed.
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Now, is that inconsistent with my view on Dionne? It is not. Just
as I said a moment ago, the text is the starting place from which
we have to construe the 14th amendment; the text was the starting
place from which we had to construe the provision of the New
Hampshire Constitution that justice should be available freely and
that right or justice should not be purchased.

The question i3 how much freedom, if you will, from cost was
that provision intended to embody. If we read that provision in a
totally, literally, expansive sense, we could have said, well, certain-
ly there can be no filing fee for someone who wants to come into
court in a civil case. In a sense, there is nothing free if you have to
pay $50 to file your case. And we could have gone on through a
number of incidents of expense that are accepted in the system and
have always been accepted in the system as being costs that could
reasonably be levied.

The question before the court was, then, how free did they intend
it to be; what kinds of costs were they trying to outlaw? And that,
in the context of that particular issue, came down to basically a
choice between two principles—the principle against paying any-
thing beyond a filing fee to get into court, on the one hand, saying
that anything beyond that would be a violation of the provision;
and the other principle, which was the one that I thought was sup-
ported by evidence of the original meaning of the framers, that
what was trying to be outlawed by that provision was essentially,
in a word, bribery. I think the provision was traced back to the
kind of fines which the medieval courts dealt with and which were
still in people’s minds at the time of the adoption, whereby money
payments could be made to the courts either to delay a case or to
bring about its resolution at the convenience and with the result
intended by a given litigant.

And therefore the issue in the Dionne case was simply a narrow-
er issue than the issue in Brown v. Board. The meaning came down
to a closer choice between two possibilities. But the ultimate crite-
rion of meaning for me in the Dionne case was exactly what I
think the ultimate criterion should have been and was for the Su-
preme Court of the United States in Brownr—not specific intent,
but the principle intended. And of course, those distinctions will
grow narrower and narrower the more narrow and exact the lan-
guage it is that we are construing, but the ultimate criterion re-
maing the same.

Senator Specter. Thank you very much, Judge Souter. We'll
come back to that when I have some more time.

Thank you, Mr. Chairman.

The CHargman. Thank you very much.

Our next questioner will be Judge Heflin, Senator Heflin, from
Alabama.

Senator HeFLIN. Following up on Senator Specter’s question on
the Dionne case, was the equal protection clause of the Constitu-
tion invoked in that issue?

Judge SouTer. In the Dionne case, sir?

Senator HeEFLIN. Yes.

Judge SouteEr. No, it was not. The only issue that was raised
there was the provision precluding the purchase—or, the require-
ment that justice be purchased.
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Senator HeFLIN. Does your supreme court have a rule, as do
gome, that in civil cases the court will not address issues unless
they were raised in arguments or briefa?

Judge SouTer. We do have such a rule. I think the only times
that we ever depart from them are times in which it would be so
misleading to decide a case based on an issue which on our exami-
nation we later realized was there and cannot be avoided, that we
might be forced to refer to it, although even there the preferred
practice, of course, is to call for a reargument so that that can be
expressly addressed.

nator HEFLIN. I have a little problem in the Dionre case. It
seems to me that—you cite the Magna Carta, which is dealing with
selling justice, which was bribery. The New Hampshire framers of
their constitution chose to use the word “purchase’” as opposed to
“sell.” Do you see any distinction relative to the choice of that
word, which might or could have been construed tc be an attempt
to change the language from the Magna Carta to a different mean-
ing?
Judge Sourer. Well, I can see the basis for making the verbal
argument although, of course, you can’t have a purchase without a
sale. S0 I did not find when I looked really any basis upon which I
thought I could really justify a distinction there. And as I think
you know from the Dionne case, [ would not have been unhappy to
find that kind of a distinction because I thought the practice in-
volved there was a bad one.

Senator HErFLIN. Of course, from a textual basis, as a method of
interpreting, when you see words change that usually has some
meaning to it. Well, that’s quibbling over a point. I'm not going to
spend a lot of time on that.

Let me ask you this. Have you ever been a crusader for a cause?

Judge SouTtERr. Yes, I have.

Senator HEFLIN. What cause?

Judge SoUTER. I guess my greatest crusade was the cause against
bringing casino gambling into the State of New Hampshire, which
I thought would destroy the political fabric of the State. I did not
believe that we could maintain—in a State with the resources that
we had, I did not believe that we had a very good chance of main-
taining the integrity of the law enforcement structure of the State
when the economy would have been so totally overbalanced by the
amount of money that would have come in for that purpose. And I
devoted a considerable period of my time one year as attorney gen-
eral to that crusade, if you will. It was not entirely popular in some
circles. It was an issue upon which the Governor, who had appoint-
ed me, and I broke. [ am glad it turned out the way it did, and I
enjoyed the crusade.

nator HeFLIN. I gather, too, that you have had an interest in
medical issues, as some writer has mentioned, and an aunt of yours
had such an interest in it. What has been your interest in medical
research and your activities in that regard?

Judge Souter. Well, my interest there, Senator, has been per-
haps less a research interest than an interest in local administra-
tion that brings health care to people. As I said yesterday, it all
started when I was asked to serve on the board of a hospital, and it
is one of those interests which sort of took off by increments, and I
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ended up finding it virtually a second job for a period of about 5
years in my life. But the focus was not a focus on academic re-
search so much as it was a focus upon the kind of administration
that gets health care to people and determines the cost that they
are going to have to pay for it.

Senator HeEFLIN. Is there any other cause that you would say
that you have been a crusader for?

Judge SouTER. Not a public crusader, no. There are some causes
to which I have contributed, but causes in which I have come out
as a public crusader I think have been limited to those.

One of the things, I can tell you that the inhibitions on crusading
when you are occupying the position of attorney general or of
judge, of course, are there, as I think you know as well as I do. The
number of organizations that a judge finds himself slowly resigning
from in order to avoid recusal problems can sometimes be one of
the tragedies and in any case one of the prices that we pay for
being on the bench. And I have been through that experience, as
you know.

Senator HEFLIN. Well, that is 7 years of your life. I mean, there
are other vears, t00.

Judge Souter. Well, 12 years, actually; I was 7 on the supreme
court——

Senator HerLv. That'’s right.

Judge Souter [continuing]. Then I was on the trial court for 5.

Senator HerFLIN. 1 want to go to the Seabrook demonstration
issue. Critics of you contend that you acted too strongly against the
demonstration. They contend that after demonstrators were arrest-
ed that they were not released on their personal recognizance, that
bail was required; that when they refused to post bail that the
State was required to house in the different instances as many as
1,400 detainees at enormous cost. The critics go on to say that in
trials where first a judge gave suspended sentences that you, ac-
cording to one critic, rushed to the courthouse to insist on the fact
that there be sentences of hard labor; and that in the efforts to pay
for the extra costs involved that there was an instance with the
Governor's crime commission under an LEAA grant where you
urged the crime commission to approve an application to LEAA to
seek funds to help pay for the expense; and that then later, the
State, through the Governor—perhaps some of your participation—
sought contributions from corporations and other people to pay for
it, They then cite that before a finance committee hearing on the
cost of the Seabrook demonstration that you testified in answer to
a legislator’s question by saying that under certain circumstances
that the State might use police dogs and fire hoses to keep the
demonstrators from the site.

Now, I recognize that if you are the attorney general, you have
certain responsibilities, and I want to ask you to relate your posi-
tion as to today. What would be your position today relative to
these various issues in regards to the demonstration that took
place here yesterday? How should that be treated? How do you
view today the demonstrators that hollered out when Senator
Grassley was testifying, and we all turned around and looked; we
were basically eyewitnesses to it.
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Would you give us your opinion on the issue pertaining to per-
sonal recognizance versus bail; give us your opinion of what ought
to be done if they refuse to make bail; efforts to pay any extra cost;
the question pertaining to whether or not there ought to be sen-
tences in regards to those people that demonstrated?

Judge SouTteR. Well, Senator, the first thing that I would have to
say is that I wouldn’t give any final opinion on what should be
done with those demonstrators without hearing them; and the only
place that I heard them was in the back of the room. I haven't
heard them in a courtroom. I am happy that I haven’t heard them
in the back of the room again, and 1 probably will never see them
in a courtroom, and I wouldn’t make any final judgment about
what ought to be done without doing that.

What I think I can usefully do is give you a sense of the signifi-
cant contrast between what went on here and what went on in the
case that I was dealing with when 1 did have to take a position and
did take a number of positions as attorney general of the State.

The first thing you mentioned was the fact that I opposed their
release on personal recognizance bail. That is correct. That position
was taken on the night that the demonstrators were arrested fol-
lowing the second day of the demonstration.

Now, the arrest occurred because the demonstrators at that time,
or the remnant of them—I think there had been about 3,500 or
4,000 there that day, and as it turned out there were about 1,400
left who refused sort of the last and final request to get out before
arrests started. At the time the arrests took place, those demon-
strators were occupying the parking lot that was used on a working
day by-the work force that was building the nuclear power plant,
and they refused to leave it. One of the reasons that the State
police made the decision to arrest—a decision which I was aware of
and certainly took no exception to—was that they knew, this being
late on a Sunday afternoon, that at 7 on Monday morning the work
force was going to arrive in that parking lot, and they knew that if
that happened they had an extremely combustible mixture, and
what had been in fact a demonstration of civil disobedience was not
likely to remain one if that happened.

When, therefore, they were arrested and arraigned at special sit-
tings of the local district courts to determine what the bail should
be, the question which confronted the State was: If personal recog-
nizance is granted, what will be the effect of that? And, in fact, the
demonstrators had indicated, as I recall it, quite publicly within
the armories where they had been brought, that as soon as they
were released on personal recognizance they were going to regroup
and go back to the parking lot and presumably be there the next
morning when the workers arrived.

Therefore, I made a judgment that personal recognizance was, in
fact, simply going to render the action of removing of no use, and
the next morning we were going to have trouble on our hands. I
therefore decided that the appropriate requirement would be some
cash bail, conditioned upon good behavior and showing up for court
on time. I therefore recommended that cash bail of $100—probably
cash or bond, but that $100 be requested.

As I think you know, that very issue was later litigated in a sec-
tion 1983 action that was brought against a number of State offi-
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cials, including me, and the U.S. district court concluded that that
was perfectly reasonable bail, that there was not any indication
tll;ailt the people involved could not make it or that it was unreason-
able.

I think it is safe to say—well, maybe I shouldn’t say, but I think
it is safe to say that we do not need or would not need, probably, in
the aftermath of yesterday’s incident, that particular kind of pru-
dential concern.

The second thing you mentioned waz my oPposition to suspended
sentences and a request for hard labor. I don’t know. The first part
of that is true, and the second is not, except in a very technical
legal sense. I did oppose purely suspended sentences because, as a
practical matter, they would not be sentences at all, and I thought
they would have no deterrent effect. And I think they would not
have had.

I think I may safely say, although there is no record of the court
in question that [ am aware of, that never in the course of my rec-
ommendation did I make any reference to hard labor. The only ref-
erence to hard labor that occurs in connection with these cases
occurs—or at least it did then—in the New Hampshire statutes.
The New Hampshire statutes refer to any incarceration, any incar-
ceration following conviction, whether it be in a house of correction
or the State prison, as being at hard labor. I know that in some
county houses of correction, of course, as you know, there are work
details just as there are in the prisons. But for practical purposes,
there is only a very attenuated sense of labor today.

I was not interested in hard labor, and I don’t believe I ever used
the term. In point of fact, a substantial number—I don’t know
whether 1 could say most, but a substantial number of those dem-
onstrators never, in fact, even saw the inside of a house of correc-
tion because most of them—because they refused to make bail—
spent their 15 days in the National Guard armories where they
had been taken awaiting trial. And at the end of that time, as I
recall, I ordered them ejected because I didn’t think they should be
staying in the house of correction longer than they would have
stayed if they had gotten the sentence that I had recommended. So,
to the best of my knowledge, there was no labor involved in any
aftermath.

With respect to the crime commission, I was a member of the
Governor’'s Commission on Crime and Delinquency at that time. I
couldn’t possibly tell you what the category of money was that
might have been available as Federal help for unusual law enforce-
ment expense. But, apparently, there was some such category of it,
and because this was a very expensive proposition for the State, I
urged and argued very strongly that the crime commission ought
to approve an application for it. I couldn’t tell you at this point
whatever happened to the application. I don’t know whether the
State got a grant to help defray expense or not.

Senator HEFLIN. It did not. But the issue is that some of your
critics say that you argued before that crime commission to the
effect of almost threatening them with their existence unless they
went forward with——

Judge SouTter. Well, [—excuse me. I reread one of the newspa-
pers that I had not looked at for 14 years, and I think I found the
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passage that you referred to. There was one member of the com-
mission at that time who claimed that I had—I forget whether he
used the word “threats” or “extortion’” or whatnot as an induce-
ment to the members to vote for it. And I remember in the latter
part of that newspaper article the reporter said that he or she
could not find anyone else who was in the crime commission at
that time who would support that particular view.

I think it is fair to say on the record that that was an eccentric
interpretation of what I had said, although there is no question
that I had argued very strongly that the commission ought to sup-
port the request for the grant. And I have no doubt whatsoever
that I indicated that the Governor felt very strongly that the com-
mission ought to do so. It was standard practice to bring such opin-
ions before the commission.

The next issue about seeking contributions to defray expense is,
again, luckily once which I trust no one will have to face in re-
sponse to what happened yesterday around here. My understand-
ing of the sequence of what happened on that is this: The demon-
strations took place on the last day of April and the first day of
May back in 1977. According to my own records—and I think this
is also indicated in one of the discovery affidavits that I filed with
the U.S. district court—by the 3rd of May, I had formulated a posi-
tion on what the State should request in the trial of these cases,
which, as I said, was the 15 days and a fine of $200, the fine to be
suspended on good behavior.

My appearance before the court that you referred to took place
on the 5th of May, which was the middle or the latter part of that
week. As I understand it, on the 6th of May, 3 days after 1 had for-
mulated the State’s position and 2 days or 1 day after I had ap-
peared publicly in court to state it—on the 5th of May, the Gover-
nor issued sort of a request to the Nation to make contributions to
help defray the expense. He sort of went out publicly and passed
the hat.

I have no recollection of discussing with the Governor the fund-
ing that this was going to cost except for the fact that there was
money available in an appropriation known as the emergency
fund, which was under the control of the Governor and council.
And there was also at that time—and I think it was during that
same week—a meeting of the finance committee of the New Hamp-
shire Senate before whom a request for an emergency appropria-
tion had been made to be appended to a pending hill. And I do
recall discussing with him my appearance before the Senate. I did
appear before the Senate. Some people were relatively happy to
vote money and some were not, but that was the extent of my
fundraising activity.

I know—rather, I have been reminded in the last couple of weeks
as material has been assembled on this—that subsequent to that,
the Public Service Co. of New Hampshire, who was the principal
owner at that time of the nuclear powerplant, made a contribution
to the State of New Hampshire of around $70,000, in round figures.
That came, according to the records that I have gotten, late in
June. I think it was June 30. At least, that is the date on which 1
have a record of State action to accept the funds.
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If there was any particular appeal to the Public Service Co., it
was something that had nothing to do with me or my office. The
one thing I do know about it beyond the date is that the amount
was determined as the amount necessary to offset the extra law en-
forcement pay expenses for the weekend of the demonstration. And
so far as I know, discussions about any contribution from the
Public Service Co. took place between the department of safety,
which includes the State police, and the company. In any event, it
was the department of safety that made the accounting for funds,
and it did not involve me or my office.

The last thing you mentioned would similarly be happily unnec-
essary and inappropriate in the kind of disturbance we had yester-
day morning, and that was police dogs and fire hoses. I was sort of
unhappy to hear about the police dogs and fire hoses because I had
gspent a fair amount of my energy in the week or so prior to this
big demonstration indicating that I was not going to use police dogs
and fire hoses, and that I wasn’t particularly happy to be facing
the demonstration, but that a matter of civil disobedience did not
call for police dogs and fire hoses.

I think in the course of that senate hearing in which the ex-
penses that was being accrued was not the most popular political
subject in the State at the time, one of the senators—in fact, I
think it was the senator from my own district—said instead of
wasting all this money and putting them through the criminal jus-
tice system and convicting and sentencing them, he =said, “Why
didn’t you just drive them away with police dogs and fire hoses?”’
My recollection is that I said that was, if appropriate, it was only
appropriate in a riot situation in which there was no other way to
control it. And I said that is not what we had.

S0 I seem to have gotten metamorphosed from an anti-police dog
and fire hose man into a pro-police dog and fire hose man. And 1
would kind of like to go back to the prior position and leave that as
mine on the record.

Senator HerLiN. All right. Another issue that critics have
brought up is your letter pertaining to the parental consent on a
minor’s abortion, in which, in 1981, you wrote to the chairman of
the New Hampshire house committee on health and welfare on
behalf of the New Hampshire Superior Court judges.

Now, as I understand it from what Senator Rudman has in-
formed me, you have a system of courts where the New Hampshire
Superior Court judges go all over the State. They don’t have limit-
ed geographical areas that they serve in, and they sort of travel a
circuit relative to these matters. On that issue, of course, I read
that you don’t express any opinion one way or the other on the
substantive issue, but it raises a question which has been always
raised as to whether judges ought to become involved, in effect, in
lobbying legislators. That raises an issue to what extent judges
should participate in the legislative process.

Now, I notice in reading further that at a later date, some 7, 8
years later, when you were on the supreme court, this issue arose
again, and you as a member of the supreme court referred the
person that was asking you about it to the superior court judges,
which could indicate that you didn’t think as a member of the su-
preme court that you ought to be involved in what you were in-
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volved in when you were a superior court judge. If you would ad-
dress that, or whatever you want to say about this particular
letter.

Judge Souter. Yes, sir, I will. That letter actually came back to
my attention within, I think, the first week of my nomination, so it
was one of the earliest pieces of prior history that I reread. That
letter was written by me in my capacity, I think at the time, as
chairman of what was known as the legislation committee of the
superior court. The superior court did not take, and very scrupu-
lously avoided taking, positions on general social issues—or even
law enforcement issues, for that matter—except insofar as they
would impinge on the capacity of the court to do its job. To the
extent that there was going to be an expansion of jurisdiction with-
out an expansion of judges to handle the business, we would bring
that to the attention of the legislature, for example.

On this particular issue, the appropriateness of using a superior
court judge as the deciding authority for permitting or refusing an
abortion upon a juvenile when parental consent was not available,
the court felt very strongly on two grounds that it was an inappro-
priate position to place the judiciary in. Those grounds were ex-
pressed in the letter.

There were some judges who, for reasons of their own moral
scruples, would not under any circumstances authorize an abortion
as, in effect, a surrogate for parents. There was another group of
judges who believed very strongly, not because they onposed abor-
tion personally but because they believed that it was inappropriate
for a judge to make what was in their view an unavoidably moral
decision for another person, that they should not engage in that
kind of an exercise of jurisdiction.

The upshot of these two views was that if the bill was passed, it
was a virtual certainty that a significant portion of the superior
court bench—which at that time I think in the State was probably
around 18 judges—would find itself, for one or the other of those
reasons, unable to discharge the function that would have devolved
upon them. And I think, as I said in that letter, the court’s view
was that this is necessarily going to lead to judgeshopping. No
minor or no person on behalf of a minor would want to appear in
front of a judge whose moral views were known to be opposed to
abortion. And at the very least, the result was going to be that a
very small number of judges were, in fact, going to find themselves
exercising the entire court’s jurisdiction in these matters.

It was for that reason that the court, as I recall, unanimously be-
lieved that it would be inappropriate for the judges to be given that
job. I think I was chairman of the committee at that time, and [
drafted a letter to that effect. But that is representative of the
limits on lobbying that the judges do. It was lobbying only to the
extent of bringing to the attention of the legislature matters which
they would not know, but which we as judges felt they had to know
if they were going to make intelligent decisions.

Now, you are quite right to recall to my mind the fact that the
issue did arise later on when I was on the supreme court. And one
of the members of the legislature came to me at that time and said,
well, will you sort of reauthorize this letter as a statement of the
judicial position. And I said that I could not do so for two reasons.
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The first is it was the position of the superior court, and I was no
longer on the superior court. The second and equally strong one
was that if the legislature did not, in fact, take the advice—if that
is what the superior court still wanted done, and the legislature did
not take the advice—it was virtually inevitable that there would be
issues brought before the New Hampshire Supreme Court involy-
ing matters of constitutionality, involving claims that judges, in
fact, could not avoid this kind of responsibility. And it seemed to
me necessary that I not become involved in the kind of legislation
that might lead to that sort of an issue, and that I be very careful
not to allow the name of the supreme court to be associated with it.

My own guess is that if there literally had been an action
brought before the supreme court, it probably would have been in a
posture in which I would have felt it necessary to recuse myself.
But it still would have been the case that there would have been a
supreme court justice taking a position. And so, quite apart from
the fact that it was not an issue for the supreme court, there was a
very strong reason to keep the supreme court at a distance from
the resolution of the issue in case eventually there was litigation
about it.

Senator HerFLIN. Mr. Chairman, how much time do I have left?

The CHAIRMAN. You don't have any more time, Senator.

Senator HeFLIN. That takes care of that.

The CHAalRMAN. Thank you, Senator.

Senator Humphrey of New Hampshire.

Senator HuMPHREY. Mr. Chairman, it is now after noon. Anxious
as I am to have my turn here, I certainly would not object to your
giving our esteemed witness a break, if you would choose to do so.

The CHairMAN. I have no objection to that. I have been talking
with the witness and his people constantly, checking at every 15
minutes or so. Their preference is as follows—just so you know I
am taking care of your brethren from New Hampshire.

Senator HuMPHREY. All right.

The CHAIRMAN. Their preference is that we go through and
finish the first round, have you speak, then have Senator Simon
and Senator Kohl, and then break, and then have three of us ask
questions in the afternoon and then stop.

Do you have objection to that, Senator?

Senator HumpHREY. None whatsoever, as long as the witness still
has a pulse, we can continue.

Judge Souter, one of the things that we few non-lawyers on this
committee have noticed is that the lawyers tend to get bogged
down in what we regard, at least, as minutia and acrania, not to
say that those things are not important sometimes, but for my
part, I want to try to back off and approach from a fresh perspec-
tive.

I want to start by reciting what for me is the most fundamental
statement, indeed the most eloquent statement on human rights
ever written: “We hold these truths to be self-evident, that all men
are created equal, that they are endowed by their creator’”—and I
emphasize “creator’—*‘with certain unalienable rights, that among
these are life, liberty and the pursuit of happiness.”

As you know, and as I will point out for my colleagues, the New
Hampshire Bill of Rights, the New Hampshire Constitution, the
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first part, the Bill of Rights incorporates that very same concept,
not as a lofty expression, but as a concrete part of our Constitution.

I read articles I and II: ““All men are born equally free and inde-
pendent therefore, all government of right originates from the
people is founded in consent and instituted for the general good.”

Article II: “All men have certain natural, essential and inherent
rights, among which are the enjoying and defending life and liber-
ty, acquiring, possessing and protectmg property and,” in a word,

“seeking and attaining happiness.” ’

Do you agree with the declaration in the first two articles of the
New Hampshire Constitution, Judge Souter, that there are certain
rights which precede even the State?

Judge SouUTER. Yes, I think, in fact, that is the kind of concept
which is recognized and which is reflected in the theory of limited
governmental power and which is at the focus of our search for an
appropriate meaning to the scope of liberty protections.

Senator HuMPHREY. So, when you say, as you did yesterday,
something to the effect that power comes from the people, you do
not mean to suggest that a majority of the people have—that a ma-
jority of the people may violate, even through government, certain
inherent rights of each human being?

Judge SouTER. | mean, as you suggest, that power can only come
from the people, yes.

Senator HuMPHREY. That is not quite my question, though. You
made it quite clear in the response to my first question that you
believe that there are certain inherent rights that precede the
State. My question now is can a majority of people, acting through
government, even acting through government, violate such inher-
ent rights?

Judge SouTer. Well, we know that some of those inherent rights,
of course, are reflected in the specific provisions of the Bill of
Rights, and I have also said in the course of my testimony today
that it is one of the objects, as we now analyze these problems, is
one of the objects of the liberty clause, both in the State constitu-
tion and in the National Constitution, to define and protect this
point beyond which government simply cannot go or cannot go
without the most strong justification.

Senator HumPHREY. Well, I am heartened to hear your subscrip-
tion to the belief of the Founders that we have certain inherent
rights that precede the State.

I want to return again to the Declaration of Independence and
pick up where so often people leave off. We all know that famous
expression of Jefferson, “life, liberty and the pursuit of happiness.”
Unfortunately, he got the property part screwed up, but New
Hampshire fixed it in their constitution and made it clear that
“pursuit of happiness” means, as it was generally meant in those
days, the possession and enjoyment of property.

But to get back to that famous expression “for all people for all
times, that they are endowed by their creator,” and so on, “certain
inalienable rights,” and then pick up where people 50 often leave
off, because this next part is so important, too, “and that to secure
those rights, governments are instituted among men.’
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Therefore, would you agree with the Founders that the funda-
mental purpose of government then is to secure those inalienable
rights in which we are all endowed by our creator?

Judge Souter. That is a fundamental purpose and, as you know
from just the structure of the constitution in our own State, that
was the purpose which the drafters and the Founders saw fit to ex-
press before they had even addressed the question about the appro-
priate structure of government.

Senator HuMPHREY. Yes, indeed, they put it right up front. By
this line of questioning, I do not mean to suggest that there are
rights that are unlimited. When one’s rights bump up against an-
other’s, then immediately we begin to have limits. We call for lib-
erty, not license, and that is I think the concept on which our gov-
ernment was founded and has evolved in very great detail.

Well, Judge Souter, under the Constitution, can there be the
right of one human being to take the life of another, except in self-
defense, when threatened by that other human being?

Judge Souter. Well, we know, Senator, subject to the Constitu-
tion, that there traditionally certainly have been circumstances.
The example of the death penalty, as you know, is recognized right
in the Constitution——

Senator HuMPHREY. Permit me to interrupt there. What I mean
was, is there the right of one human being, acting separately, not
corporately as society or government, but one human being acting
separately to take the life of another, except in self-defense, when
threatened by this other human being?

Judge SouTer. Well, are you asking this as a question of consti-
tutional law, now, not a moral, not a personal moral issue?

Senator HuMpHREY. I will ask it first as a personal moral ques-
tion.

Judge SouTeR. I can certainly conceive of circumstances in which
it would be arguably justifiable to take another’s life, even though
mine personally was not threatened. There is the cbject of war, the
example of war, the example of protecting one’s family. You would
protect your child, even though your life was not threatened.

Senator HuMpHREY. Fair enough, but the intent of my question
was to focus on a situation where one individual, not acting with
authority of government, as one does in war, and I did not antici-
pate the conditions of a family being threatened. But I am trying
to focus on a situation where one human being elects to take the
life of another, which other human being does not represent a
threat to the life of the first.

Judge Souter. I think probably I and everyone in this room
would accept the proposition, the general proposition that life, of
course, morally should not be taken without justification. Where
we would find our points of difficulty might come in either defining
the concept of life or defining the very concept of justification that
arguably would be brought up in argument.

Senator HumMrHREY. Defining life seems to be a problem that the
Supreme Court has encountered, inexplicably, from my point of
view, but that iz something I will put off for a later time, if I may.

Would you agree with my understanding of Roe v. Wade and the
subsequent decisiong, the progeny, as the lawyers like to say? You
know, there is certain lawyer language which is used to justify the
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exorbitant hourly fees that they charge, so I will try to keep my
language simple.

Judge SouUTER. Those were the millions that I could have been
earning, if I

Senator HuMPHREY. Yes. [Laughter.]

Those other decisions, Roe and the ones that followed, would you
agree with my understanding that Roe and the progeny established
an enforceable right to abortion during all nine months, if, for ex-
ample, the mother asserted continued pregnancy represented a
threat to her health, including mental or emotional health?

Judge SouTER. The extent of recognition in the cases of mental
or emotional health is something that I am not clear on the legal
development on, but certainly there is recognition of the possibility
of abortion to save the life of the mother or to save serious injury
to her health.

Senator HUMPHREY. Well, it is much more than that, and I am
not mistaken on this point, that Roe and progeny establish—the
reason I raise this, it is kind of a rhetorical question, really, and I
know you are going to stay arms-length from this, and I under-
stand your point of view.

You know, there are a lot of people watching, including young
people, for which this is a wonderful lesson in history and in consti-
tutional government, who probably do not understand that Roe and
the decisions which followed it and reinforced it and expanded it
established a right to have an abortion during any time of the nine
months of gestation, for the health of the mother, which includes
the emotional or mental health. So that if a woman raises the
claim that pregnancy affects here emotional health, that is suffi-
cient to secure an abortion.

That, of course, is the massive loophole through which 98 or, say,
95 percent upwards of the abortions in this country are secured.
And when you look at the surveys, the interviews with women who
have had abortions, they never say that—I should not say never—
they rarely say that they sought the abortion because of emotional
health or mental health, or even physical health in most cases, but,
rather, because they were unmarried or it would interrupt school
plans and things like that, which are not ingignificant, but I just
want to make the point that this is a massive loophole in existing
law through which most of these abortions are secured. At least I
view it as a loophole; others may not, but I certainly do. That is a
critical bit of information, that one can secure abortion during any
of the nine months of pregnancy by establishing that claim.

Surely, you will be able to respond to this question: Roe v. Wade
and progeny did not establish an obligation on the part of any indi-
vidgal or any institution to perform abortions. That is correct, is it
not?

Judge SouTEeR. Yes, we recognize that, and, of course, those issues
have been raised in the funding cases, too.

Senator HumpHREY. So there is no obligation on the part of
anyone, including the Federal Government, as we have known
from many challenges, to facilitate abortion in any way, either fi-
nancially or in any material way, because, as the Court has said,
there is no obligation on the part of the government to subsidize
the exercise of rights.
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Judge, you were a member of the board of trustees of the Con-
cord Hospital from 1971 to 1985. In 1973, the trustees voted to
begin performing abortions in that hospital. Have you said for the
record how you voted on that issue?

Judge Souter. I think I have, but 1 voted for the resolution, and
my recollection is that the specific terms of the resolution allowed
abortion consistent with was then the new legal era inaugurated in
the terms of Roe v. Wade. My recollection—and this is simply
something I am not clear of, after this time, but I think there had
previously been probably a hospital or staff bylaw referring specifi-
cally to t]?:e preexisting New Hampshire statutes———

Senator HUMPHREY. Yes.

Judge Souter [continuing]. And that, as a result of Roe v. Wade,
there was need to revise them.

Senator HumpHREY. Right. So you voted in support of the policy
change, the result of which the hospital began to perform abor-
tions, consistent with the law, of course?

Judge SouTkR. That abortions could be performed within the hos-
pital, and my recollection also is that the resolution was explicit in
saying that this did not obligate a given hospital employee or medi-
cal staff member to do anything against conscience.

Senator HuMPHREY. Good. Good.

Well, 1 am not asking you in this next question to comment on
Roe v. Wade, that is, its correctness, but I would ask you to explain
your vote, as a trustee of the Concord Hospital. Clearly, the hospi-
tal was under no obligation to begin performing abortions. Why did
you chooge to support a change in policy such that the hospital
began to Eerform abortions?

Judge SoutErR. Well, the change in policy was to allow doctors
who chose to perform abortions as a medical procedure in that hos-
pital, to do so consistently with Roe v. Wade. The resolution was
not—and I do not think this was the point of your guestion, but the
resolution was not intended to make the performance of abortions
a hospital function, as opposed to a function of the medical staff
which practiced independently within that hospital.

The reason the hospital took that position and the reason I voted
for it was that Concord Hospital was a community hospital, it was
not tied to any sectarian affiliation, it served people of all religious
and moral beliefs, its medical staff represented all religious and
m-i)ral beliefs, and so did the patients who went through the hospi-
tal.

We did not believe that it was appropriate for us, whatever
might be the moral views of a given trustee, to impose those views
upon the hospital, when in fact it was the law of the United States
that a given procedure was lawful.

It was, of course, a further justification, and I cannot tell you oft-
hand how much weight that justification played in the minds of
any one trustee, but it, of course, was a serious one, and that was,
given the fact that the hospital would be available for abortions, if
a doctor chose to perform one there.

One of the functions which the hospital was giving to the com-
munity was the function of the greatest degree of safety in medical
care, and if abortions are going to be performed as, by law, they
could be performed, it was appropriate in a nonsectarian hospital
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to allow the full range of backup services for the safety of the
mother and, indeed, for the safety of all participants, and we felt—
and I do now feel—the hospital had an obligation to do that.

Senator HUMPHREY. So you did not feel in that case that it was
appropriate to bring to bear any moral judgment, is that what you
are saying?

Judge SouTeR. I did not.

Senator HumMPHREY. Does your vote back then in any way indi-
cate that you feel that unborn human beings are not persons?

Judge Souter. My vote has no such implication. My judgment
with respect to the appropriateness of the procedure in a hospital
of which I was a trustee is no more a reflection of a personal moral
view of mine, pro or con, than would be any judgment that I was
required to make as a judge of a court.

Senator HUMPHREY. It might be fun to explore why you feel such
a decision should be value-neutral, why you should not bring your
moral judgment to bear in such a situation. I have already used
more than half of my time and I want to keep geoing, but I certain-
ly am willing to yield to you, if you want to reply in any greater
depth on that question.

Judge Souter. I will leave the questions to you, Senator.

Senator HumpHREY. Let’s look at the other end of the continuum
of human life. With respect to the 14th amendment, are there any
precedents in our law that have siripped, for example, elderly per-
sons of their right to life, without due process of the law?

Judge SouTERr. I am not aware of what you may be getting at or
anything that I could respond to your question.

Senatoir HumpHrREY., Well, I am not aware of any such prece-
dents. I could be mistaken, but I am not aware of any. My point is
that: One retains the protection of the 14th amendment; namely
that one may not he deprived of life without due process of law, no
matter what one’s condition. If one is unconscious, one is still a
person and protected by the 14th amendment. Is that not so?

Judge Souter. I think there is no question, 14th amendment lib-
erty includes liberty in that situation.

Senator HumpHREY. Yes. If one——

Judge SouTER. As you know, it raises very great difficulties.

Senator HuMPHREY. Oh, yes. If one is unable to fend for one's
self, unable to speak for one’s self, unable to defend for one’s self,
unable to eat or drink for one’s self, unable to attend to toilet ne-
cessities, even unable to breathe on one’s own, one is still a person
and protected by the 14th amendment.

Judge SoutEr. There is no question, that liberty——

Senator HUMPHREY. No question about that.

Judge SouTeR. There is no question, that liberty interests extend
to every living human being. In answering that, of course, as I am
sure you do not intend, I am not giving opinions about the validity
of living wills and things of that sort. But the appropriateness of
the 14th amendment is an invocation of right and is open to every-
one.

Senator HuMmPHREY. Yes. You say the liberty provision of the
14th amendment extends to every living human being. What is the
difference between a living human being and a person?
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Judge SouTer. Without being more apecific about the legal con-
text, Senator, I don't know that I would see any point in drawing
that kind of a distinction. I portend nothing by that answer, but 1
Jjust think that is the kind of statement that one really cannot
make without being misleading, unless one makes it in a very spe-
cific context.

Senator HumpHREY. Well, it is a very important question. It is a
pivotgl question. I may want to come back to that in a second
round.

Yesterday you said you counseled a couple whose union had re-
sulted in conception, in this case an unplanned pregnancy. That
was in 19667

Judge SouTeRr. I think that was in 1964 or 1965.

Senator HumpHrey. My information is that in no State was elec-
tive abortion legal until 1977, California being the first State to
permit it. I don’t want to even approach an intrusion into the pri-
vacy relationship in terms of identity or outcome, but did you coun-
sel the couple to remain within the law?

Judge Sourer. Without invading the privacy which they have a
right to expect, I think the only thing, Senator, that I can tell you
is that I counseled them against taking the kind of, in fact, danger-
ous &action which one of them had described to me they had in
mind.

Senator HumpHREY. I think I misspoke a moment ago. The first
law permitting elective abortion was enacted in 1967. Evidently I
said 1977.

D;Il}gge, you remember the old television program “Queen for a
udge SouTter. Well, it wasn't something that I spent much of
my youth watching, but I have heard the term. [Laughter.]

Senator HuMrHrEY. Yes; going back to the days of black and
white TV. Let’s play Senator for a day.

Judge SouTrr. I still have a black and white TV.

Senator HuMpHREY. I don’t doubt it. [Laughter.]

Judge Sourter. They were right about me on that one, I'll tell
you.

Senator Leany. We are surprised you have that.

Senator HuMrHREY, Well, I hope you don’t watch it much. My
theory is that nothing would do more good for this country than
for everyone to smash his television set. So I outdo even you on
that one because people would begin, especially parents and chil-
dren would begin talking, and children would begin doing their
homework instead of watching and having their minds filled with
rubbish every evening from our wonderful networks. That is an-
other subject and another speech.

Let’s play Senator for a day, Judge. Put yourself in our shoes, if
you will, for a few minutes. If you were up here on this side of the
table in the room, what would you be concerned about in confirm-
ing or not a Supreme Court Justice? In other words, what is impor-
tant? What should we be trying to do here? What is it we should be
concerned about, and what siould citizens be concerned about?
What are the dangers inherent in this massive power which the
Supreme Court enjoys by virtue of the lifetime tenure of members
who are accountable to no one in any practical sense?
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This is, again, not so much for my benefit—although I have no
doubt I will learn something from your insights—but especially the
young people who are tuned in.

The CHAIRMAN. On television.

Senator HUMPHREY. On television; yes. [Laughter.]

I might have to make an amendment to my statement.

Judge SouTer. Even network television.

Senator HumpHREY. No, cable; cable. The networks don’t bother,
too much.

Judge Souter. Of course, I would start just where you start, Sen-
ator. You have a responsibility to inquire into competence. You
have a responsibility to inquire into personal integrity, a responsi-
bility, certainly, to inquire into basic knowledge of the Constitution
and its values. Then there is, as is frequently spoken of in connec-
tion with the ABA’s inquiry, there is an inquiry into judicial tem-
perament.

Senator HumpHREY. Maybe my question was too broad, and
excuse me for interrupting. I would like you to comment on the
dangers inherent in a judiciary appointed for life and accountable,
really, to no one.

Judge Souter. Well, the danger inherent, I suppose, is that the
judiciary can devolve into an institution for the expression of
purely personal values. The institution itself is one step removed
from the democratic process. Fortunately, that is only one step be-
cause the democratic process is going on in this room. But——

Senator h * vHREY. Yes, it is. Permit me again to interrupt. It is
a mighty big one step removed. This is our one opportunity. You
are going to be over there for decades, for good, I hope and trust
and believe. But it is not a small step removed; it is a huge step
removed.

Judge SouTer. Because of that step, as you point out or indicate,
subject to impeachment, there is no recall. There is no second-
guessing.

I would not be true to my own sense of constitutional principle if
I did not say that the Senate ought to be looking for someone who,
in seeking the very difficult or in going through the very difficult
process sometimes of seeking constitutional meaning, would seek
for something outside that judge’s personal views for that moment,
who would seek to infuse into the Constitution a sense of enduring
value, not of ephemeral value, and who would try to rest that proc-
ess on as objective an inquiry as can be possible, given the great
breadth that is necessary when we do search for value, for these
mgssive generalities and magnificent generalities that are commit-
ted to us.

But I could not end an answer to that without saying that with
the best will in the world to avoid the changing and the ephemeral
and the purely personal, a judge in the long run is going to go
wrong unless that judge is willing to listen.

The fact is we learn much from what goes on in courtrooms. 1
think some people tend to look upon—people perhaps who have not
been through the judicial process, I think they tend to look at it
with suspicion as to whether what goes on in courtrooms, including
appellate courtrooms, is really capable of changing judges’ minds
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or influencing the way they think or forcing them to refine their
views,

One of the things I know from personal experience is that the
process works. I mentioned yesterday that although I didn’t come
down with any statistics, I have kept track of my own performance
listening to oral arguments and reading briefs. And I can think of
instances, some specific and some in general, when my mind has
been changed by what I heard and by what I read and by what
thought after an argument. Ultimately, you cannot choose, you
must not choose, a judge who is not open to that kind of influence.

Senator HUMPHREY. Yes; I quite agree with that. We all must be
able to listen and to change our minds when the facts indicate.

Have you seen any trends in the Supreme Court? The Court
changes, of course, in tenor over a long period of time, oscillating
back and forth. Have you seen any trends in the Supreme Court
decisions in the last 40 years that give you any cause for worry?

Judge Souter. There is no question that there have been times
when I have been concerned about the wisdom of individual court
decisions. I was in law enforcement once, and there were times
when I used to chafe over the difficulty that law enforcement had
in conforming to some of the Warren court decisions.

One of the things I am glad of is that that is an era which has, in
large measure, passed. We do not have the same problems that we
had 20 years ago. There are some who would say there is a greater
pragmatic appreciation on the Supreme Court. You know, there is
also a much greater degree of practical pragmatism in the entities
who come before the Court. We have learned to live with much in
the last 20 years, and we have lived with it reasonably well.

I am not standing here, leaving aside my position as the nomi-
nee, fearful of one trend or another. I could be critical about indi-
vidual decisions. There are decisions which we will undoubtedly
discuss in the course of the next afternocon or the next day or two,
some of which I would have come out differently on. Any lawyer
and any judge can say that. But I don’t have an alarm to raise
with you at this moment.

Senator HuMPHREY. Thank you. I may pursue that later, but my
time is up. Thank you.

The CrairMaN. Thank you.

Judge, let me apologize for getting up and down this morning
myself. I happen to be chairman of the European Affairs Subcom-
mittee of the Foreign Relations Committee, and I have drafted an
alternative to the War Powers Act, which I have been attempting
to negotiate with the administration since it came into office. One
of the issues before us now is whether or not there will be a con-
%ressional authorization proposed for the action taking place in the

ulf, and I have drafted such a detailed proposal. That is in negoti-
ation among Senators now, and that, coupled with new actions
today in the Gulf, have required me to occasionally get up and
attend to another duty. But it is not because I don’t want to hear
every word you have to say. So I do apologize.

Judge SouTter. No apology is needed, Mr. Chairman.

The CHAIRMAN. Let me propose the following, and this is a
moving target here: Let me suggest that when I finish saying this
we just stand for 3 minutes to get a seventh-inning stretch here to
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give you a chance to stretch your legs, then come back back and
have Senator Simon. That will take us until about 1:30. If Senator
Kohl doesn’'t mind, we will have him come and be the first person
after lunch, and we will spend 2 hours after lunch. We will have
four people question after lunch. I don’t know who the four will be
because 1 am not sure whomever the four in order will be here.
That would take us until roughly 4 o’clock, unless any particular
Senator has an overwhelming requirement to want to question
today.

It);s now about 8 minutes of, We will recess until 5 minutes of,
come back, and Senator Simon will begin with his questioning.

Judge SouTer. Thank you, Senator.

[Recess.]

The CHAIRMAN. In order to stop Senator Rudman’s press confer-
ence, I think we should——{Laughter.]

Actually, I haven’t given the witness an opportunity to get back
out here yet. He has not been warned. We are about to begin.

Thank you very much, Judge. What we are going to do now, we
will go to Senator Simon and then we will either break or, depend-
ing on what the Senator from Wisconsin has to entreat me, what
he has to say, we will either go to lunch or go to him.

Senator Simon.

Senator S1MoN. Thank you, Mr. Chairman.

Let me just digress for one moment, Mr. Chairman, if I may have
your attention over here.

The CHAIRMAN. [ am sorry.

Senator Simon. That is quite all right. I just wanted to call atten-
tion to one thing that Senator Thurmond just mentioned in pass-
ing. He said this is the 23d Supreme Court nominee that he is
having a hearing on. That is a remarkable record. I wonder if any
United States Senator has ever done that.

The CrAaiRMAN. [ doubt whether anyone has, but I am beginning
to tally them up so much that I would like to pass a resolution that
there be no more. [Laughter.}

Because I have nowhere near that number, but in half the
number of years that I have been there, it has been an incredibly——
it seems I have spent most of my life sitting here having the oppor-
tunity to be educated. I mean that sincerely.

At any rate, I don't think there is anybody else, I would imagine,
that had that many in any one time frame.

Sggator SiMoN. 1 would doubt it. I just thought it ought to be
noted.

Let me kind of tell you where I am at this point, Judge Souter.
On the positive side—and some of these things perhaps some
people will think are minor—your use of language is good. You
speak clearly and concisely, not in convoluted sentences. We are
going to get those kind of opinions out of the Court if you are
there. Clearly, you are a listener and you are astute. I like that.
Then there is one kind of amorphous quality I will simply call sta-
bility that I see in you, and I like that. You have indicated you are
willing to stand against popular opinion. And when we look back,
for example, on what the Supreme Court did in the case of Japa-
nese Americans in 1942, I want a Supreme Court Justice who is
willing to stand up to popular opinion.
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What is less clear for me is in two areas, and that is what I want
to question you about. One is whether you are going to be a leader
for civil liberties; and, second, whether you will be a leader for
those less fortunate. In the area of civil liberties, if I may follow
through on the questions of Senator Specter, you indicated that
you at least tentatively accept the tripartite test of the Lemon case
that the Court has used since 1971.

Let me give you a specific example that is long past and just
kind of get, without any kind of a commitment, your visceral re-
sponse. | remember when we had a school prayer issue before the
House when I served in that body. Congressman Dan Glickman
from Wichita, KS—who happens to be Jewish—told me a story
about when he was in the fourth grade. Every morning he was ex-
cused while they had prayer, and then he would be brought in.
Every morning little Danny Glickman was being told “You're dif-
ferent.” All the other fourth graders were being told the same.

Is your feeling that that kind of an exercise violates the Lemon
test?

Judge SouTer. Yes. I think to begin with it is an appalling fact. 1
happen to have a friend who is on the bench who described exactly
the same experience to me growing up in Manchester, NH. He was
Jewish, He didn’t leave the room every morning, but he was cut
apart from the rest of his class when the Christian Lord’s Prayer
was recited.

The fact is the Supreme Court today 1 think has carried the law
to the point where a period of time for silence which may be used
for any meditative or non-meditative purpose that a child may
want has not been declared to be a viclation of Lemon v. Kurtz-
man. But I think it is probably equally clear that the use of prayer
which has, as you describe it so graphically, the kind of exclusion-
ary effect is by virtue of that very evidence a kind of use of prayer
which, under the ZLemon test, would have presumptive religious
purpose and presumptive religious effect. As I understand Lemon v.
Kurtzman, that would certainly violate it.

It also calls to mind the alternative formulations which in some
of the recent cases Justice O'Connor has been referring to, and she
has been adverting to exactly the phenomenon that you have de-
scribed. She has been saying what we should be looking for is
whether the practice in question and its effect on people has the
kind of effect of telling them that you are somehow outside the le-
gitimate scope of our real community. She is looking for that kind
of sometimes subtle and sometimes very gross exclusionary effect.

Senator SiMoN. When you are 13th on a list of questioners, you
have to skip around a bit when it's your turn to question. Follow-
ing up on what Senator Humphrey asked, in this case where you
told Senator Metzenbaum about counseling the couple in Massa-
chusetts, where the statute at that time prohibited all abortions,
even if the life of the mother was at stake, did you reflect at all at
thatll%oint on the wisdom of that statute in Massachusetts? Do you
recall’

Judge SouTeR. On that particular afternoon, the immediate prob-
lem before me, as I recall, probably did not take me that far. I had
a very immediate problem in front of me that afternoon, and I
think we probably confined the philosophy to the immediate



181

danger. But that was a long time ago, and I don’t remember the
details.

Senator StMoN. I understand that, but afterwards even, not just
that afternoon, did you reflect on that?

Judge Souter. No one could avoid recognizing the consequences
of that statute for the options that were available. That was obvi-
ous to all of us.

Senator SiMoN. In discussing the right to privacy, you used the
phrase “the fundamental marital right to privacy.” Let me ask
why that is fundamental more than other rights to privacy, includ-
ing, say, the right to have privacy in a phone conversation or other
things.

Judge SouTteEr. Well, I used that not as an implicit exclusion of
something else but as a subject matter that we have become famil-
iar with. Qur approaches to it, our judicial formulations of it have
varied back and forth over the years. But going right back to the
time of the often disputed cases of Meyer v. Nebraska and Pierce v.
Society of Sisters, the Court has confronted, whether precisely or
imprecisely, the fact that there is a core set of family values which,
in the general understanding and the traditional understanding of
the American people, are protected. And so we, in fact, have had a
great deal of time in this century to be thinking in those terms,
and that is the most familiar focus for what we are talking about.
But I do not mean that to be a focus which implicitly excludes
other interests.

As I said a moment ago, there is no question that the judiciary of
the United States is going to be spending a significant amount of
time in the years ahead trying to give attention to other claims—
indeed, giving attention to other claims and trying to adjudicate.

Senator SiMoN. Yesterday, in discussing the right to privacy,
there was a discussion of the 9th amendment and the 14th amend-
ment. But in the Constitution there are other provisions which
guarantee the right to privacy as well. You can’t come into my
home without a very specific search warrant. The Constitution says
you can’t quarter militia in my home.

There is in the Constitution a sense of a right to privacy. That is
not a question. I guess I should reverse that. Is there in the Consti-
tution a general sense of the right of privacy?

Judge SouTer. Well, I think perhaps it is wrong to go back and
say you have answered my question for me.

Senator SiMoN. Yes.

Judge SouTer. But you have there. We find, as you point out on
the provisions against the quartering of troops, the provisions
against unreasonable search and seizures, the provisions against
compelled self-incrimination, which gets you out of a kind of physi-
cal context. There are, indeed, reflections of what we could in a
general way describe as privacy interests there. And as it goes
without saying, the great debate has been the extent to which a
privacy interest not so specifically recognized must be assumed
under the concept of liberty. I have taken the position, although I
cannot say here what itz extent may ultimately be determined to
be or what I would find it to be, yes, there is a core that goes
beyond those specific pinpoints.

39-454—91——7
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Senator S1MON. Then if I can, I am going to shift over to the gen-
eral area of your concern for those who are less fortunate in our
society. For one reason or another, I received a letter from the
AFL-CIO saying all of the David Souter decisions have been on the
side of management, not on the side of the workers. I frankly
haven’t made an analysis of your record in that regard. Perhaps
you have not.

Judge SovuTeR. I have not either, no.

Senator SiMoN. Does that sound like it is possible?

Judge SouTeR. I think the only thing I can say in the abstract is
I have to decide the cases that come to me. I would only ask you to
look at those cases and see whether in your judgment they were
decided fairly. I do not have a pro-labor or a pro-management
agenda. I can say that this gets us somewhat outside the labor
area, but I can’t help but remember that in one of the early weeks
or so following my nomination, there was an article—] think it was
in the business section of the Sunday Times-——on “Is this a friend of
business?”’ And I remember one of the conclusions in there was
that this is not a nominee who is out to rescue business from its
bad decisions or from its improvidence. And I hope in any such
weighing as you may believe it right to do, you would bear that in
mind, too, because I think there is, indeed, a record on that point.

Senator SimvMoN. There is a newspaper article that guotes you as
saying in a speech that affirmative action is affirmative discrimina-
tion. And I combine that with your statement, if I jotted it down
correctly yesterday, that there is no discrimination in New Hamp-
shire. My guess is that even the two percent or three percent of the
blacks in New Hampshire would probably give a different answer
than you provided yesterday. My guess 15 that there are a lot of
women in New Hampshire who would give you a different answer.
There might be some French Canadians by origin who would give
vou a different answer.

I am concerned by a statement that says affirmative action is af-
firmative discrimination, if you were quoted correctly.

Judge Souter. I think that—I hope that was not the exact quote
because I don’t believe that. The kind of discrimination that
talking about in that speech was discrimination, as I described it
and as I recall being gquoted in the paper about it, a discrimination
in the sense that benefits were to be distributed according to some
formula of racial distribution, having nothing to do with any reme-
dial purpose but simply for the sake of reflecting a racial distribu-
tion.

That is to be contrasted in two absolutely essential respects, from
on the one hand affirmative action and on the other hand the kind
of distributive remedy which it is appropriate for courts and, to a
degree yet to be fully developed, appropriate for Congress to consid-
er.

I would suppose it would go without saying today that if we are
in the United States to have the kind of society which I described

esterday as the society which I knew or found reflected in my
ome, there will be a need—and I am afraid for a longer time that
we would like to say—a need for the affirmative action which seeks
out qualified people who have been discouraged by generations of
societal discrimination from taking their place in the mainstream
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and in all of America and in all the distribution of its benefits and
its burdens. That is an obligation of individuals, and it is an obliga-
tion of government.

I think it also goes without saying that when we consider the
power of the judiciary to remedy discrimination which has been
proven before the judiciary, the appropriate response is not simply
to say stop doing it. The appropriate response, wherever it is possi-
ble, is to say undo it. That is a judicial obligation to make goed on
the 14th amendment.

And as I said a moment ago, one of the developments in Ameri-
can constitutional law which is at the stage, I would say, of explo-
ration now is the development about the particular power of Con-
gress to address a general societal discrimination as opposed to a
specific remedy for a specific discrimination. That is a concern
which will be played out in constitutional litigation for some time
ahead of us.

The CHAIRMAN. Excuse me, may I interrupt for the purpose of
clarification?

Senator SimonN. I would yield to the chairman at all times.

The CHAIRMAN. Judge, when you say specific remedy for a specif-
ic situation, do you mean specific remedy for a specific individual,
or do you mean specific remedy for a specific situation?

Judge SouTER. Identifiable class within a situation, yes.

Senator SiMoN. Societal.

The CHAIRMAN. An identifiable class.

Judge SouTer. Yes. I think the difficulty that you have—and I
mean you and I will have it here—in talking in the abstract is to
say, well, how far do you go when you are imposed a judicial
remedy.

The CHAIRMAN. No, I am not asking you that.

Judge Souter. No, I was just going to say how far you go to the
point where you carry yourself across the line from a remedial
order to an order which addresses a societal and not a remedial
problem. And I don’t know how you draw that line in the abstract,
but you have to be conscious that you should not be either too shy
or too bold in the use of the judicial power.

The CHairMaN. To put it in layman’s terms, the debate among
those on the court and constitutional scholars is whether or not
you can remedy a situation for a specific individual, where that in-
dividual has to show I have been discriminated against, as opposed
to I am part of a class of people that have been discriminated
against. That is the debate, at least in part, that is taking place.
And when you said specific remedy, I wasn’t sure whether you
were talking about the individual as you were describing this
debate that is taking place right now. So you are not merely limit-
ing the need for government to respond to stop, but as well as
undo, to the case where a specific individual is asserting they were
a victim of a specific act of prejudice that is outlawed. But you
were talking about more broadly. Is that correct?

Judge SouTkeR. That is right. I think no such abstract line can be
recognized. There are going to be some cases in which the only
thing that is going to be proven is going to be a specific act of dis-
crimination. There are going to be other cases, in fact, in what is
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proven is, in fact, a far broader but proven discrimination. And the
remedy must be tailored to the proof.

The CHAIRMAN. Thank you very much, Judge. I appr--iate it.

Senator SiMoN. Let me, if I may, rephrase where I think we are
going. First of all, while the word “quota’” wasn’t used, clearly that
i8 not a desirable thing in our society. And we don’t want that; the
Court doesn’t want that.

When you say “undo,” sometimes that is not enough. Congress
says we have some residual problems from the days of slavery,
from other problems that have existed because of discrimination
against African-Americans, Hispanics, women, and others. And so
Congress takes affirmative action to say we ought to be encourag-
ing—in a constructive way—a more open society where opportuni-
ties are here forever.

Without being specific, do those affirmative actions that Con-
gress would take in any way leave you with a feeling of unease?

Judge SouTeR. No, it leaves me with a feeling that we are on the
verge of developing law, rather than in a situation in which we can
say with clarity that the law has developed and we know what its
limits are going to be.

When we address the kind of issue that you raise, Senator, we
immediately go back to the Fullilove case, in which the Court
found that it did indeed pass muster under the congressional power
to set-aside, I believe it was a 10-percent minority set-aside in that
case.

There is certainly one reading of the recent Metro Broadcasting
case, in which the Court upheld a—1I forget the precise articulation
of it, but upheld the use of giving some extra credit to a minority
application subject to the FCC, simply by virtue of its minority
origin, and approved the use of restricting for sales in those cases
to minority buyers.

On the other side of the scale, we know that there is less flexibil-
ity available to the State and local governments to do that kind of
tailoring to broader societal discrimination, and I think, without
question, one of the most significant subjects which is going to be
developed in the Court in the foreseeable future is a more precise
definition of just what the congressional power is, whether it be
under section 5 of the 14th amendment or under Congress’ article I
power.

Senator SiMoN. And section 5 is a fairly sweeping kind of author-
ization.

Judge SouTer. It was unprecedented, as you know, at the time it
was passed.

Senator SimoN. Finally, just a suggestion that I am going to pass
along to you. Growth is one of the things I talked about in m{
opening remarks. I think it is very important for Senators, I thin
it is very important for Justices on the Court, to be exposed to
things in our society that maybe we have not been exposed to.

If I can use a personal illustration, we do not have any Indian
reservations in Illinois. I know there are serious problems and,
while we have some native Americans in the city of Chicago, reac-
tively it is a handful of people.

I took the time to go to the Pine Ridge Indian Reservation in
South Dakota and found 73 percent unemployment, 65 percent of

”
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the homes with no telephones, 26 percent of the homes with no
indoor plumbing, and 8 percent of the homes with no electricity.

Now when an issue about American Indians comes up, it is not
an abstraction for me. You know, I think this good, great, rich
country ought to be doing better. I do not mean this disrespectfully
to your fine background, but I want you to understand perhaps a
little more than you now do some of the aches of America.

If you were to get together—and I prefer you to not answer right
now, but maybe you will want to respond in the second round, with
your friend and mine Warren Rudman, maybe Fred McClure, who
was here just a little bit ago, and think about some kind of an
agenda, when the Court is not in session, where you would get to
understand the west side of Chicago, or perhaps an Indian reserva-
tion. I am not going to spell out that agenda. But I think if that
were to take place, you would be a better U.S. Supreme Court Jus-
tice.

Justice Cardozo has been quoted here this morning. Let me just
give you a quote here: “Where does the judge turn for the knowl-
edge that is needed to weigh the social interests that shape the
law? I can only answer that he must get his knowledge from expe-
rience and study and reflection, in brief, in life itself.”

When we get to this second round, I would like any reflections
you might have on how David Souter is going to grow, as a Justice,
not just sitting on the Court. I think your experience with that
young couple at Harvard was a growing experience. I think your
being on the hospital board was a growing experience. And when I
talk about growing, I think of Justice Hugo Black, who started off
as a Ku Klux Klan member, and ended up as one of the great
champions of civil liberties.

Anyway, you have my suggestion and I look forward to asking
you for any reflections, when we get to the second round.

Thank you, Judge.

Judge SouTer. Thank you, Senator.

Senator SiMoN. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Kohl.

Senator KoHr. Well, I am the last questioner before lunch. Judge
Souter, can I order you lunch?

Judge SouTer. Senator, if it is all the same to you, I would
rather take the questions and we will have lunch after. [Laughter.]

Senator SiMoN. He has heard how parsimonious you are on
buying lunch. [Laughter.]

&na’cor KonL. All right. Judge Souter, why do you want this joh?

Judge Souter. 1 did not seek this job, as you know. I was asked
by the President of the United States to do this. What I said to you
yesterday afterncon is my answer to that question. If I am con-
firmed in this office, I will be given the greatest power that anyone
in the judiciary of the United States can ever know, and that is, as
I said, the power to preserve and to protect.

With it, as with all power, goes a like degree of responsibility,
and if I am confirmed in this office, I want to try the best that I
can to exercise that responsibility, to give the Constitution a good
life in the time that its interpretation will be entrusted to me, to
preserve that life and to preserve it for the generations that will be
sitting perhaps in this room after you and I are long gone from it.
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Senator Konr. So, this is a job, even though you were not seek-
ing it, that you very much want?

Judge SouTER. Yes, sir.

Senator KonL, For the reasons that you have just expressed?

Judge SouTer. Yes, sir.

Senator Konr. You will be replacing, as we all know, Justice
Brennan. Would you say, in a general way, that you are similar,
dissimilar, vastly dissimilar? And how do you think he is going to
be remembered and if you would wish to surmise, do you hope you
will be remembered?

Judge SouTeR. I will be candid with you, Senator. That last part
of the question, I would not be presumptuous enough to answer.
We will have to wait and see. But 1 know how Justice Brennan is
going to be remembered. It has nothing to do with Justice Bren-
nan’s philosophical position, it has nothing to do with any distinc-
tion that may or may not be drawn between him and me. I am not
going to draw such a distinction.

Justice Brennan is going to be remembered as one of the most
fearlessly principled guardians of the American Constitution that
it has ever had and ever will have. No one following Justice Bren-
nan, absolutely no one could possibly say a word to put himself in
the league with Justice Brennan. All you can do is to say what per-
haps once Justice Brennan said, “I w1ﬁ do the best I can.”

Senator KoHr. Judge Souter, you have got a reputation, well-de-
gerved, as a fine writer, and you are a scholar. Usually, those quali-
ties in a person of your kind do result in some substantial writing,
and there is not any substantial writing that I am aware of that
you have done. Would you care to comment on that?

Judge Souter. Well, there are the 200-and-some-odd opinions
which have represented a great deal of substantial writing to me,
and I will not ask you to read all of those 220-0dd opinions.

Senator KonL. I was referring to public——

Judge Soutkr. That is right. No, in point of fact, I guess there
have been two things that have motivated me. One, I describe 1
guess with caution, but in a fine kind of way they go to what Sena-
tor Simon was speaking of a moment ago.

I have loved the judiciary. I have been a trial judge, I have been
an appellate judge, and I want to be nothing else. As the years
have gone, I have found that my judging has become more all-con-
suming of me than I once thought it was going to be.

In earlier days, including the days when I was on the trial court
and, in fact, before I went on the bench, when I was in public law
practice, but still practicing law, one of the things that I wanted to
do with my time was to do something other than as a lawyer, and
that is why I served on boards and I had experiences, which Sena-
tor Simon was right in saying, that changed me. They made me

ow,

Beyond that, I will admit that there have been some times when
I have been tempted to write on things that concern me profession-
ally very much, and I was once even given almost a cart blanche
for a book publication, if I would write something. I have not done
it or I did not do it in those instances, because the things that 1
would have wanted to write about most were the things that were
coming before me, as a judge, and, frankly, I was afraid that if I
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started writing too much, 1 was going to end up recusing myself too
much, because, as I envisioned what I might have written, it would
have been difficult to get into it without starting to take positions
and do just what I should not have done.

There are many judges who have handled the business of writing
with great subtlety and they have managed to come up with ex-
traordinary outputs, without compromising themselves in what
they did on the bench.

The thing in several instances that I would like to have written
about I think probably would have either forced me into writing
just generality, or into writing things that really would have start-
ed disqualifying me, and I chose not to do it.

Senator KoHL. Yesterday, when the protestors did their act, ev-
erybody in the room, of course, was startled and turned around or
looked ahead to see what was happening, with one exception—you.

Judge SouTER. Oh, I turned around.

Senator KoHL. Did you?

Judge SoUTER. Yes.

Senator KoHL. OK. I had not noticed that.

Judge SouTeR. Actually, I had some practice for this. I remember
that something very similar happened during one of Governor Sun-
unu’s inaugurations, and there was a sense of deja vu to the whole
experience. No, I turned around.

Senator KoHL. In connection with preparation for this hearing, it
is our understanding that you have spent 4 or 5 weeks studying
very hard to ready yourself for this hearing. You have had meet-
ings and briefing books, and I am sure you have gotten a lot of
advice. There are a couple of questions that I would like to ask
about that.

Did members of the administration help you prepare for this
hearing?

Judge SouTER. Only in the sense of doing things that I asked to
have done. There have been some lawyers, as you know, from the
White House Counsel’s Office and the Justice Department who
have heen there to help me. But the ground rules were at the be-
ginning—and they were, in fact, not ground rules that I even had
to impose, [ mean they were ground rules that were offered and
they were the only appropriate ones—were that they would pull to-
gether material that ] wanted to review. As you can imagine, I
have been revisiting a lot of cases, some of which I have read
almost on a daily basis certain times in my life and some of which
I have not read for a long time.

So, what was agreed upon at the beginning of the process was
that we would work together on a suggested topic list. All nomi-
nees, obviously, are going to review certain subjects, so they had a
topic list much in mind. We discussed it I think the first week of
the nomination, and they then collected the kinds of material that
I wanted to do my reading.

There have not been the kinds of briefings in the sense of saying,
“Judge, this is the law or this is an appropriate position that you
ought to maintain the hearings.” There has been a very scrupulous
regard for the fact that I am the nominee, and not the administra-
tion.
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Senator KoHr. Well, there are, I believe, four members of the ad-
ministration sitting right behind you.

Judge SouTer. That sounds like the right count, yes.

Senator KoHL. And my question is, in terms of the future, in
view of the fact that the administration comes to argue in court—
and obviously the most disinterested attitude is the one that we
need to have—do you think that we could sharpen up that process
in the future, to create a larger, a bigger distance from day one,
once a person gets nominated, a more independent distance than is
what is normal, apparently, in the process, as I understand it?

Judge Souter. Well, [—

Senator KoHL. Again, as a person sitting here for the first time, I
just get the feeling—and I do not believe you are the kind of a man
who would let it happen—that there is too close a relationship
here.

Judge SouTer. I appreciate exactly the issue that you are raising
and I think it is good to raise it. I suppose there is no question,
that Congress could sort of create an office of legal adjunct to
nominees to try to provide the help that we need, and we do need
help. I mean 1 wanted to do a great deal of reading and rereading,
as | said, in the time prior to these hearings. One of the things 1
know is that I could not very efficiently have spent my time alone
pulling ail the material together in a very usable way. I would
have spent a good deal of time just running back and forth be-
tween stacks and libraries, so that at least a candidate or a nomi-
nee who wanted to approach the hearings as 1 did, would need
some help.

It might be difficult, given the pace of Supreme Court nomina-
tions, to make that a very workable proposition. I must say I tend
to analogize as closely as I can the role of the pecple who have
helped me in a way, to the people whom I am very used to having
help me, and that is the law clerks that I have on the court.

The role which the Justice Department and White House law-
vers have played for me has, in fact, been a far less intellectually
clese one than the role that a judge and his law clerk plays. For
example, one of the things that I want my law clerks to do is to
argue me out of a position, if they think I am taking the wrong
one. So there is a very intense kind of intellectual interchange that
goes on or one hopes will go on between judge and clerk.

Yet, when that clerkship is over, that does not-—and I think is
not thought by anybody—to taint the possibility that some day that
clerk can appear before the judge in court. My own personal rule
has been, although I never formalized it, that I would not hear a
law clerk’s argument for at least a year had gone, and so——

Senator Konr. What I was looking for an answer to is the ques-
tion, do you think in the future our country would be well advised,
from the moment a person is nominated, to create the same dis-
tance between the nominee and the administration, as exists be-
tween the nominee and Congress, or any other party, for that
matter? Why should there be a closer relationship, as there is obvi-
ously today? I mean it is clear. It seems to me that your independ-
ence, as a Supreme Court Justice, is more clearly apparent, if you
are here today without their company.
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Judge SouTeR. I see the point that you are making. I am glad to
have the opportunity to say that nobody has been subtly or other-
wise lobbying me on a particular position.

Senator KonL. I believe it.

Judge SouTeR. There is no question, a nominee needs help.

Senator KouL. He also needs independence.

Judge SouTeEr. You are absolutely right and, fortunately, these
people have given it to me.

Senator KoHL. I understand, yes.

Just a couple of guestions on Roe v. Wade. In 1973, when it was
promulgated, you were in the AG’s office——

Judge SouTER. Yes.

Senator KoHL [continuing). And it is hard to go back to what you
did that day or in the days and weeks after, but I am just presum-
ing that there was conversation between you and your colleagues
at that time. Do you recall your feelings about Roe v. Wade back
when it was promulgated?

Judge SouTtEer. I frankly do not remember the early discussions
on it. I mean everybody was arguing it. It was probably fodder for
more argument among lawyers than any other case, certainly, of
its time. The only thing I specifically remember is I can remember
not only I, but others whom I knew, really switching back and
forth playing devil’s advocate on Roe v. Wade.

Senator KoHL. You had no opinion about it, other than just to
say “wow’’?

Judge ScuTeR. Oh, I doubtless had an opinion. No, I did not just
say “wow.”

Senator Konr. What was your opinion in 1973 on Roe v. Wade?

Judge Souter. Well, with respect, Senator, I am going to ask you
to let me draw the line there, because I do not think I could get
into opinions of 1973, without there being taken indications of opin-
tons in 1976.

Senator Konr. OK. With respect, finally, to Roe v. Wade just
once more, is it fair to state, even though you are not prepared to
rilvisc&ls‘?s it, understandably, that you do have an opinion on Roe v.

ade’

Judge Souter. I think it would be misleading to say that. I have
not got any agenda on what should be done with Roe v. Wade, if
that case were brought before me. I will listen to both sides of that
cage. 1 have not made up my mind and I do not go on the Court
saying I must go one way or I must go another way.

As you know, the issue that arises when an established and exist-
ing precedent is attacked is a very complex issue. It involves not
only the correctness or the incorrectness by whatever lights we
judge it of a given decision. It can also involve extremely signifi-
cant issues of precedent.

Senator KoHL. Yes.

Judge Souter. And I do not sit here before you, under oath,
having any commitment in my mind as t0 what 1 would do if I
were on that Court and that case were brought before me.

Senator KoHL. Well, I think that is a significant statement.

I would just like to ask you for a moment about cameras in the
court. How do you feel about cameras in the Federal court? How do
you feel about cameras in the Supreme Court?
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Judge SoUTER. Actually, I have never seen a camera in a Federal
court. As you know, I have been a Federal judge for a comparative-
ly short period of time and, as a result of what happened to me last
July, my judicial experience on the Federal bench has been cut
very short.

The only experience that I have had were with cameras in the
New Hampshire Supreme Court, where they are allowed, as long
as they are not obtrusive. The experience there was that, after the
rule was passed allowing the cameras in, for a period of time there
was a spate of great interest in taking photographs in the court-
room, and, you know, any case that rose in interest to sort of 5 on
a scale of 10 would carry with it video cameras in the back of the
courtroom and so on. That lasted for about 2 years, and I am sorry
to say that apparently the news media or the New Hampshire
public at that point grew so bored with what they were seeing pho-
tographed, that people stopped taking pictures and we have not
seen them for very long.

I do not know whether, if this hearing went on for 2 years, the
photographers would all clear out or not, but that was the New
Hampshire experience.

Senator LEany. Do not do that to us, Judge. [Laughter.]

Senator Konr. How about 2 more days? So, cameras in the Fed-
eral court, in your mind you have some ambivalent feelings about
it, or do you feel it might be——

Judge SouTer. Well, I am of two minds, in one respect. The fact
is, if the cameras are unobtrusive and they are not making, you
know, sound that is distracting, that is one thing. There is still a
risk there, and I will get to it. Cameras which are obtrusive in the
course of oral argument, so that they really do tend to distract
your attention, I think is something that has got to be avoided.

When I am sitting there on a bench, you now, I am very much in
the position that the members of this committee are, except that 1
am in an even tougher one. Several of you have said to me, well,
after you leave here, if the Senate confirms you, we will never see
you again. You have at least got a few days’ worth and you can
decide how long it is going to be that you do see me.

When I am sitting as a judge, I am seeing or I am hearing the
sides of the case for 20 minutes or half an hour or whatever the
case may be. It is a short period of time and I do not want distrac-
tion from that case. So, that is why a clicking camera can be diffi-
cult in a situation like that. [Laughter.]

That seems to have provoked a great deal of clicking. [Laughter.]

I think I need say no more. [Laughter.]

Senator KoHL. The last question on that is the educational value
of cameras in the court, particularly oral arguments at the Su-
preme Court level—aside from its distraction, there is truly some
value. I must say that even before I came to the Senate, I have
learned an awful lot through C-Span, and I think that one of the
best things we do in this country is to make C-Span one of our
prime-time stations. While it is not exactly comparable, bringing
the court into the home has some value for children and for adults.
Now, I don’t know whether it is counterbalanced by your own feel-
ings in terms of the distraction, but I think you would agree with
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that, would you not, there is some value in bringing the courts into
our home?

Judge SouTer. There is no question that there is as value there.

Senator KoHL. The last area: Going back to when you were attor-
ney general in New Hampshire, you have been asked many ques-
tions about your time and conduct as the attorney general and you
have responded, in part, by saying “that was then and this is now,”
which seems to imply that you feel that there is some sort of a
change which has taken place in you between then and now, which
would not be unusual. It happens to all people.

So let me ask you what you would do today, Judge Souter, if you
were attorney general and you were asked by the Governor to
make the same arguments you made then about ethnic statistics,
ﬂgg lowering, literacy, or even the license plate case, would you do
it?

Judge Soutrer. The big difference, you see, is you are rightly
keeping me in the role of the lawyer and the advocate. The big dif-
ference is that, on those issues, we have got a lot of law today that
we did not have then. Just take literacy, for example. At the time
Attorney General Rudman and I were engaged in the literacy test
case, Oregon v. Mitchell had not come down. Oregon v. Mitchell was
decided, as I think I said yesterday, perhaps 4 months, 6 months
after we argued that case. So, there were arguments which were
there to be made then and they are not there to be made now.

As I said earlier this morning, the virtue of the system and one
of the very responsibilities of the lawyer, as advocate, is to fight
out the constitutional issues in a sufficiently illuminating way, to
give the courts the help that they need from the adversary process
to sharpen those issues and get them right.

So the fact is, I would not be making the same arguments today,
but we would not be having the same cases today, either.

Senator Konr. OK. I respect your answer and I guess I will ask
once more, to see if there is some opening of a door, at least this
wide, and not certainly good or bad, but just some. I thought you
said and [ thought I had seen a person today who was not the same
person that he was 15 years ago, as none of us are. Hopefully, we
all grow, develop, change, mature, get better as we go on in our
life. Certainly in our profession we mature, and I still—I want to
say that I believe that the man who is sitting here today would
have a harder time—if not refuse—defending those cases as the at-
torney general 15 years ago. 1 want to believe that, so maybe that
is how I will end my own personal questioning of you.

Judge SouTER. I am content to have you end it there, sir. Thank
you. [Laughter.]

Senator StMoN. Mr. Chairman?

The CHAIRMAN. Senator Simon.

Senator SiMoON. Just one clarification. In response to Senator
Kohl, who asked you about your writing, you said that you wrote
220, and I quote you exactly, “wrote 220-0dd opinions.” You may
want to clarify that just a little. [Laughter.]

Judge SouTtkr. Could I strike one word?

Senator SiMON. Yes.

Judge Souter. You know which one. [Laughter.]

Thank you, Senator.
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The CHamrMAN. Judge, the press will immediately go out and
assess whether you did poorly or well today. I think you did well,
but they will also have to assess that the networks obviously did
not do well today, based on the discussion here that has been
raised, and so maybe they will have a better afternoon.

Judge, we will recess for lunch until 3 ¢'clock. Let us start
promptly at 3 o’clock, and we will have three, I believe, possibly
four questioners, but no more than that, and we will end for the
weekend after that. Is that all right?

Judge SouTer. Yes, sir.

The CHAIRMAN. Thank you. We will recess.

[Whereupon, at 1:55 p.m., the committee was in recess, to recon-
vene at 3 p.m., the same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order. Welcome back,
Judge. As I said, I think the extent to which we are going to go this
afternoon is the three persons you see here in front of you at this
very moment. There are four, but three of us will ask our questions
this afternoon, and then we will adjourn for the weekend and give
you an opportunity to do something other than to sit there in that
chair. Although as I said to someone who asked me earlier one of
my staff people, they said, boy, he sure is good—I mean he can sit
there. I said, look, that is what judges are supposed to do.

You have a lot of practice at doing it. But I really seriously
admire your constitution, and we are not going to trespass on it,
test it too much this afternoon.

Judge Souter. Thank you, sir.

The CHAIRMAN. Judge, as it will come as no surprise to you, I
would like, as I said yesterday, to pick up where you and I left off
yesterday. Yesterday, you told me that almost anything can be a
liberty interest recognized, at least to some extent, by the Constitu-
tion.

Now, you refer to “whole range of human interests and activi-
ties” within the ambit of the liberty clause. That comes from yes-
terday’s transcript, on page 118,

In the broadest context, for example, chewing gum is a liberty
interest, or firing a gun can be a liberty interest, or smoking ciga-
rettes can be a liberty interest. But the key question is, in these
instances and all others, is, can the State interpose itself between
the individual and the liberty interest that individual is seeking to
exercise?

The State can take away your liberty interest in smoking in
public, for example, because it decides that smoke from cigarettes
is harmful to the health of other people. The State can take away
your liberty interest in firing a gun if, in doing so, you are firing
that gun at somebody else.

Now, the Supreme Court has historically dealt with this issue,
the question of when a State can interpose itself between the indi-
vidual and the liberty interest the individual wants to exercise,
first by asking whether that liberty interest is a fundamental inter-
est or an ordinary interest.
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Now, yesterday you said the right of marital privacy “can and
should be regarded as fundamental”, to use your words. And you
said, “the concept of an enforceable marital right to privacy would
give it fundamental importance.”

Now, that means, Judge, as I understand you, that a woman has
a fundamental right to use contraceptives, to decide whether or not
she wishes, in the first instance, to become pregnant. I think that
nearly everyone agrees with that proposition, with notable excep-
tions.

Now, my question is this, Judge. If the liberty interest in choos-
ing whether or not to become—for a married woman, so that we
don’t get off into a debate about Eisenstadi—if the liberty interest
in choosing whether or not to become pregnant in the first instance
is a fundamental liberty interest, fundamental right of privacy, is
that liberty interest terminated when a woman becomes pregnant?

Judge SouTter. Mr. Chairman, I think there are two questions in
your question. First, is the interest that the woman would assert
following pregnancy a liberty interest? Second, having asserted
that, what weight should be given te it? Should it be given the
same constitutional weight as the liberty interest which she asserts
prior to pregnancy?

With respect to the first question, the answer is undoubtedly yes.
I think that going back to an exchange you and 1 had yesterday, 1
think you alluded to that. There are the Supreme Court reports,
including dissenting and concurring opinions, that are replete with
references to the fact in just such contexts as this that liberty is
not limited to locomotion. That is, that is exactly the sense that
you have been explaining this afternoon. So, of course, it would be
asserted as a liberty interest.

The second question, how should that liberty interest be valued,
is one of the central questions in the Roe v. Wade debate. And with
respect to that, for reasons that I mentioned yesterday, I think that
is the point at which I must respectfully draw the line.

I wonder if I may ask you one thing, and if this is out of turn,
you tell me.

The CHAIRMAN. Nothing is out of turn. As we said at the outset
any question is appropriate.

Judge Souter. Well, in fact, that is one difference between m
role here before this committee and my role as a judge. I can’t asi
questions here,

The CHaIRMAN. Yes, you can, Judge.

Judge Souter. Well, I just did. In any case, thank you.

I remember when this first came up when you and I were speak-
ing yesterday afternocon, and 1 said you understand my position. I
thought afterwards I am not sure that everyone does. Would it be
out of turn for me to take a minute for me to explain why I feel
that I have to take that position?

The CHAmRMAN. No. It wouldn't. As long as, Judge, you don’t
take all of the half hour to prevent me from getting to what I
would like to go to next. If you take a few minutes, I would be de-
lighted to hear it; otherwise, I would suggest that you wait until
the end of my questioning to do it. You decide.

Judge SouUTER. I promise you this is not a New Hampshire ruse. I
say that because there are a number of people watching what we
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are doing today who have not heard an explanation from me, and I
think they ought to have one.

I have alluded to the reason a number of times. Ultimately it
goes to the fact, as we did say yesterday, that the continuing validi-
ty of Roe v. Wade is an issue which will come before the Court, and
if I shall be confirmed it will come before me.

The reason it is inappropriate for someone in my position to ex-
press an opinion on an issue which would be comprehended by that
request to overrule Roe v. Wade goes right to the heart of what the
judicial process is.

And if the judicial process is nothing else, it is a process in which
in every court and on every issue that may come before a judge the
people who come before him can have a fair hearing. A fair hear-
ing means something substantially more than simply judicial cour-
tesy to sit back and let a person say whatever is in that person’s
mind. A fair hearing requires a willingness of the court not only to
listen, but genuinely to examine the position which the court is in-
clined at that point to take.

Anything which substantially could inhibit the court’s capacity
to listen truly and to listen with as open a mind as it is humanly
possible to have should be off-limits to a judge. Why this kind of
discussion would take me down a road which I think it would be
unethical for me to follow is something that perhaps I can suggest
and I will close with this question.

Is there anyone who has not, at some point, made up his mind on
some subject and then later found reason to change or modify it?
No one has failed to have that experience.

No one has also failed to know that it is much easier to modify
a{] opinion if one has not already stated it convincingly to someone
else.

With that in mind, can you imagine the pressure that would be
on a judge who had stated an opinion, or seemed to have given a
commitment in these circumstances to the Senate of the United
States, and for all practical purposes, to the American people?

You understand the compromise that that would place upon the
judicial capacity and that is my reason for having to draw the line.
I thank you for the time to say it.

The CHairMAN. That is extremely well stated, if that is what 1
wag asking you to do.

You used several phrases in your comments you just made. You
said, “substantially limit.” What I am asking you does not, in my
view—and let me explain why—*“substantially limit” your ability
to git before any group of litigants and have a totally open mind, or
a mind that thougE already inclined to rule one way, is open
enough to listen intently, honestly, and with great interest to why
the position you have tentatively taken in your mind should not be
retained by you.

There are two parts, if I may respectfully suggest, Judge, to the
equation in determining whether or not you would rule one way or
another on any case relating to reproductive freedom.

One part is the value placed upon the liberty interest that is re-
tained and constitutionally protected by the Court, recognized by
the Court. The second is what the Court would conclude to be suffi-
cient evidence to meet the test required under the law, to provide
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countervailing weight to interpose the State between the woman
and that right.

There are two sides to the equation, Judge. You can never solve
a problem without both sides of the equation being present. If I
only ask you for one side of the equation, you may think it takes
you down a road, but no reasonable person, in my opinion, can con-
clude and walk out of this room with any clear notion of how you
would rule only knowing the one side.

Let me be more specific, because I, too, am asked—a lot of people
probably don’t understand why I am. There are those out there
who don’t understand, why you are unwilling to answer. There are
probably as equally as many people who don’t understand why is
Biden persisting in asking, if it is not for the purpose of finding out
what this Judge is going to rule when the next case relative to the
issue of reproductive freedom comes up.

Let me explain my side of that for a moment if I may. As I said,
the first part of this question is to determine how Judge Souter
thinks. What methodology Judge Souter would employ or be in-
clined to employ, even though, even that he can change his mind.
No one here—let me say it for the fifth time, or sixth or seventh—
no one here is seeking a commitment on anything. And nothing
that you say here, today, on any subject, precludes you from doing
what my friend from Iowa said the other day, when he said, I had
a totally different view today about what is appropriate to ask and
what isn’t appropriate to ask. He changed his mind. He has a right
to change his mind.

So no one is asking you for a commitment. Now, Judge, it seems
to me that if you are willing to discuss with us, with me, the first
part of the equation, whether or not this fundamental right of pri-
vacy of a married woman regarding procreation, regarding whether
or not she wishes to be a mother, ceases at the time she becomes
pregnant, or continues for some period of time, you have not an-
swered in any way how you would rule on Roe v. Wade because if
there is a fundamental right that exists, the State must have an
extraordinary reason to interpose itself between the mother’s judg-
ment and her state of pregnancy or nonpregnancy.

What you consider to be an overwhelming reason is something I
am not asking you. For you, an overwhelming reason could be
there are just too many people or not enough people in the work
force, that America’s population is declining and the State has an
interest in seeing to it that the birthrate is up, not down.

For you that could be an overwhelming reason. For you the fact
that it 18 arguable that it is a fetus, that is able to be sustained
outside the womb might not be an overwhelming reason. We don’t
know. I don’t know. No one knows.

I am not asking you that. 'm not going to ask you that. But it
seems to me that it is not at all inappropriate for me to ask you,
how do you think as a constitutional lawyer and soon-to-be Su-
preme Court Justice about weighing the values that you spoke of
yesterday,

Judge Souter. The answer to that question is two-fold, I guess.
We think about that process of weighing values in essentially the
same way and essentially by the same principles that we go about
weighing values in the liberty case with which you and I began,
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the circumstances prior to conception. We go about it in exactly
the same way we go about assessing the value of any liberty inter-
est.

As I have explained, basically my approach to it is the approach
of Mr. Justice Harlan. The point at which I think you and I re-
spectfully have to part company is on this point. You are saying to
me that [ am not, if I were to answer your second question, [ am
not in any way saying how I would rule.

With respect, I think I am a third to a half of the way down the
road to saying how I would rule. Because as you say, there are a
number of components in that ruling.

The CualrRMAN. Can I interrupt you there, just so that we keep
this as a little bit of a conversation? If I get in my automobile and I
start in the westerly direction but there are three forks in the road
between where I start and where Roe lives, and I get one-third the
way down the road, and I stay on the road. I don’t take the fork
that leads me away from Roe, does that in any way tell you that I
am going to end up at Roe’s house?

Judge SouteR. No, sir, it doesn’t. But the road between here and
Roe’s house dees not have 3 forks, it has 3 miles. It has——

The CHalRMAN. How many forks does it have, Judge——

Judge SouTter. Pardon me?

The CHAIRMAN [continuing]. To keep this silly metaphor——

Judge SouTkr. I don’t think it is a forked road. I think we have
to cross certain territories, if you will, of subject matter. We have
to cross the issue of how the interest is itself valued. We have to
cross the territory in which we explore what the countervailing in-
terest may be and how they are to be valued. And in a case of re-
examining a prior precedent we have to cross the territory of valu-
%:‘g that precedent in accordance with the general rules that we

ve,

You are saying to me and I respect the position from which you
say it, sir, that I want you to cover the first third of the journey
because that still leaves two-thirds of the way and you may or may
not travel those two-thirds if you are asked to do it.

And my response has to be when I travel the first third, I am
giving a third of an indication of what would be done, and with re-
spect, I think I cannot do it.

The CHAamRMAN. You and I took different logic courses, Judge,
and with all due respect on this one, it is probably the only thing I
might get a better mark than you on. Because to suggest that to go
one-third of the waﬂ in any way tells you where you are going to
end, it diminishes the probabilitiez that I may not end, but it does
not tell you.

But let me get off of this for a minute, because there is probably
no course that I could think of that I would have done better than
you in law school.

Judge SouTeR. I will drop my analogy if you will.

The CuaIrMAN. Let me explain, or use another analogy.

There was a good deal of discussion yesterday between you and
Senator Kennedy and between you and, I believe it was Senator
DeConcini—let me check, yes—and between you and me, less with
me, and more with those other two gentlemen, about the equal pro-
tection clause as it applies against women.
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Now, you discussed at length the various levels of scrutiny that
are usedy in evaluating claims of gender discrimination. You talked
about three standards of review that the Court uses when it looks
at laws that classified people on the basis of whether or not they
are male or female.

You said that strict scrutiny is the toughest standard. You said
there is a rational basis test. You explained that. Then you said
that there is a third test. There is the in-between—I am not quot-
ing you—there is the in-between level of scrutiny which the law-
yers call intermediate level of scrutiny and/or the middle tier in
which one of the Justices on the Court calls God knows what.

Now, you came along at the end of that, I was kind of interested
that you were willing to go so far the down the road to Mary’s
house. [Laughter.]

The CHAIRMAN. You got down the road and you said, yesterday—
I looked at you and I said to you, now, let me understand, Judge. I
gaid, well, let me understand, Judge, ‘“‘there is a standard between
strict scrutiny and rational basis? Is that where you are?”

And you said, “Well, I suppose there has got to be.” Then you
certainly said the same thing in response to Senator DeConcini,
when you said, “I am certainly satisfied that it would be too blunt
a set of instruments just to have one test at the bottom and one
test, if you will at the top.”

Now, in the area of equal protection, you are willing to tell me
what ball park you are in. You crossed a lot more fields than you
are willing to cross with me on the issues of procreation. How can
you intellectually justify telling me what test you will use relative
to the equal protection clause, and not tell me what test or grinci-
ples you will use relative to the issues relating to procreation?

Judge SouTer. Because there is no serious possibility, I think,
today that anyone would maintain before a court, in the history of
equal protection development that we have had in this country,
that the only two focuses of equal protection have got to be at the
one end least scrutiny of all, at the other end greatest scrutiny of
all, as in the scrutiny for fundamental rights.

There may be disagreement within this committee, there may be
disagreement within the court among lawyers as to how to articu-
late the way that we travel that distance between the least and the
most scrutiny. But I think it is fair to say that there is no question
today of anyone seriously arguing that there are not interests
which are important enough to transcend the least scrutiny and
which may not be important enough to get to the greatest. And my
concern in the discussion, as you know, has been that the real
tough question is whether the test for that place in between, if we
are going to have discrete spots on the spectrum, should be the one
that we have or a different test, if we could devise one.

The CHAIRMAN. But you think it is in between. You told us you
think it should be in between. Judge, I think you are making a dis-
tinction without a difference. And with all due respect, the fact is
that there are a number of gender discrimination cases you are
going to have to deal with before this century is over. There are a
number of issues you are going to have to confront. And you appro-
priately, not inappropriately, have told this body and the Nation
that you have arrived at a standard that you would apply. You
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said, “I haven’t written it out yet.” The fact that you reject the
bottom one, Judge, and say everybody else rejects it does not speak
tﬁ the question that there are two left. And you have chosen one of
the two.

Judge Souter. Sir, I have not chosen the articulation of the
middle-tier standard. I am saying that that is the one we have got
now, and we ought to see if we can do a better job in articulating
it.

The CHAIRMAN. A middle-tier standard.

Judge SouTer. The position that I have taken—and I would have
thought, and I do think that it would be unreasonable to take any
other position—is that——

The CHAIRMAN. Well, Judge, why is it unreasonable to take the
strict scrutiny position? Why is that unreasonable?

Judge SouTeR. I have not taken a position that it is unreason-
able. What I am saying is that it would be unreasonable to take
the position that the interest in avoiding discrimination on grounds
of sex is of such obvious unimportance that you could seriously
argue at this point that it should be left to the minimum scrutiny.

As to whether or not a sexual classification should be judged on
the basis of the very highest scrutiny or not is a subject upon
which I have not taken a position. I think the two things that I
have said is clearly we must recognize that it is more important
than minimum scrutiny. And if we are trying to devise a test for a
middle tier, I am concerned, as I have said before, about the flexi-
ble quality of the one that we have.

The CHAIRMAN. Well, Judge, this is not a—I'm trying to find out
infoermation and rationales. I am not trying to bait you.

Let me ask you, then, from my perspective sitting here, it
seemed to me that gender was not the only area you were able—
you were willing, at least, and you acknowledge you narrowed the
field. And you say the reason you are able to narrow it on gender,
basically to translate what you said, the way I understand it, is be-
cause there is no longer any real debate about the lowest standard
so it is all right to basically say there has got to be something other
than the lower standard.

Judge SouTer. I don’t think there is a reasonable debate.

The CuammMman. Yes, right. OK.

Now, in the morning, you had an exchange with Senator Specter.
You were talking about the free exercise clause of the first amend-
ment, the clause that protects a citizen’s right to exercise their per-
sonal religion free from undue Government interference and apply-
ing the free exercise clause in particular cases requires the same
kind of reasoning as is involved in the unenumerated rights area,
like the right of privacy and the right of a woman to remain preg-
nant or not to remain pregnant, according to her choosing.

Judge SouteEr. Well, it involves the same level of scrutiny if a
classification——

The CHarMaN. Right, that is all I am talking about. That is all 1
am talking about.

Now, in all these cases, Judge, the judge has to decide “how the
individual interest should be evaluated and the weight that should
be given to it in determining whether there is in any or all circum-
stances a sufficiently countervailing governmental interest.” Now,
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those are your words from yesterday, Judge, in describing what you
would not be willing to tell us concerning a woman’s right, when
you were speaking of the woman’s right. Yet in the free exercise
case, you told Senator Specter that you recognized the value of the
“strict scrutiny standard.” You said that a person’s right to exer-
cise his or her freedom of religion is fundamental, and that to over-
come it the State must have a compelling interest and a statute
must be narrowly tailored to that interest.

In other words, you told him ahout free exercise exactly what
you are unwilling to tell me about procreation.

Judge Souter. I think what I told Senator Specter was, No. 1,
that the test as you have just quoted me as saying was the Su-
preme Court’s test for it. And I told Senator Specter that there was
nothing in my experience which had led me to believe that I would
wish to re-examine that.

The CHAIRMAN. Well, now, what does that mean? Isn’t that the
same thing as saying that in your experience you are gatisfied with
the strict scrutiny test? Isn't that what you just told us?

Judge SouTeR. I am saying that there is no basis that I would
raise in the discussion with Senator Specter or anyone else on this
committee to give them an indication that I think there should be
a change in the test that the Court has had. I also said to Senator
Specter, when we were describing, for example, the concept of es-
tablishment, that I had not done any research or taken any posi-
tion on the question of re-examining the concept of establishment.

The CHARMAN. I understand that.

Judge SouTER. And I said to him then and I would now that if a
case of that sort were brought and the argument were made, 1
would listen. But I do not approach those issues with any precon-
ception that I——

The CHAIRMAN. In the establishment area, that is true, Judge, if
I may interrupt you. But on the free exercise question—well, 1
won’t beat it to death, but you said what you said. You said, “What
1 do want to understand is that I approach the issue, or would ap-
proach the issue if it comes before me, with exactly the view of the
value of the strict scrutiny test which I described to you.”

Now, I don’'t know how, Judge, in any plainer English—we can
debate this, but I don’t know how that says anything other than
what it says: “l would approach the issue with the view of the
value of the strict scrutiny test.”” Now, if that is not telling us what
principle you would apply, I don’t understand. But, again, I don't
want to belabor it. I don’t understand why in the free exercise area
you are—on page 49 of today’s transcript—explicitly prepared to
tell us what standard you would apply, although I acknowledge, no
matter what you told us, you are prepared to listen to arguments.
No one doubts that. No one doubts that you are prepared to listen
to an argument if Senator Specter were before you. And he would
be arguing strict scrutiny. But if he were before you and said, no, it
shouldn’t be strict scrutiny, it should be rational basis, you would
listen. No one doubts that. But you were willing to tell us what
standard you would apply, but you would sit down—as they say, O
ye, O ye, bang, you sit down, and you sit down strict scrutiny is
where you start. That is all I am asking you about the other area.
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But let me leave it for a second and go to one—I will take one
last run at this. You have mentioned Justice Harlan several times.
If I can’t get you to do in the procreation area what you are willing
to do, in my view, in the gender and free exercise area, let me ask
you to try this with me so I can have a better insight into how you
think, how you approach a problem.

I have thought about how can I possibly do this because I had no
doubt where you were going to go. You are not about to tell me
what principles you are going to employ. And so [ tried to think
last night about how could I get at your reasoning process. Forget
the statement of what principles you would apply. We are beyond
that. Let’s just leave that aside. As I said, one more effort, so listen
to me. Maybe you can give me some insight here, OK?

In response to a question—and what 1 came up with last night,
and I drove my staff crazy. I said, look, how do you ask a guy how
does he think? Not what standards, that is real easy. One of the
ways to figure out how you think is you say, well, here are the
standards that I apply, the principles from which I start. Another
way to say it, if you don’t use that—which met with the rejoinder,
well, that is getting me too close to case-specific, so I won't—how
do you get to the guy and say, okay, just tell me, how do you think?
And I went back to old Harlan, God bless him. He was a great Jus-
tice.

This morning, Senator Grassley in a different context got you
talking about that a little bit in a way that sort of clicked in my
mind that maybe this is the way to go about it, and let me try it.

This is harder than talking to Warren Rudman, you know?
[Laughter.]

As a matter of fact, it is similar. No wonder you guys are such
close friends.

Judge Scuter. I was going to say, at least you have gotten the
chance to do that. You know, what I said yesterday, I just listen.

The CHAIRMAN. It is only because there are certain Senate rules
on :Lle floor. When one Senator has the floor, the other cannot
speak.

In response to a question from Senator Grassley this morning,
you said something that I would like to pick up on. You said that
the one thing that judges need to “work on’—he was going into
what is the proper role of a judge—is the “criteria they use” to de-
termine which enumerated rights will be deemed protected by our
Constitution. And I would like to ask you about the criteria that
ygé:ldwould use, just like the criteria that Harlan used and enunci-
ated.

In response to another question from Senator Grassley, you sug-
gested that your criteria would be similar to those employed by
Justice Harlan, and you identified two criteria in particular. And I
want to be specific; that is why I am reading from this. I don’t
want to misrepresent your position.

You identified two criteria in particular that you used which you
seem to find helpful. One was whether the deprivation of such a
right, an asserted right, an asserted liberty, would be contrary to
the concept of ordered liberty. So I am real clear for me because
you are—and I am not being solicitous. This is stating the obvious.
You are the scholar. I do this among other things.
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What we are talking about here is an assertion of a liberty inter-
est not enumerated in the Constitution by an individual, and a
State coming along and saying, wrong, you can’t do that, you don’t
have that constitutionally protected right. It is not constitutionally
protected any longer. It may have been constitutionally protected
to some degree, but the State trumps you. The State comes along
and has a better right to take it away than you have to retain and
exercise it.

You said when that debate is taking place, one of the issues is
whether or not the right would be contrary to the concept of or-
dered liberty; and, second, you said, “A search of the American tra-
dition” to see if the rights fall within that tradition.

Now, before I ask you about these criteria, Judge, that I want to
get into, have I accurately stated the views you expressed to Sena-
tor Grassley: that ordered liberty and a search for the American
tradition would be at least two of the criteria you would use for
determining whether or not there is a constitutionally protected
unenumerated right in the Constitution?

Judge SouTER. Yes, with this one caveat, which I think is unnec-
essary: You and I, we are both abbreviating Justice Harlan’s lan-
guage when we were speaking of that second approach to reason-
ing. But with that, yes, of course.

The CralrmMaN. Now, Judge, I am particularly interested in this
notion of search of the American tradition that you spoke of. As
you know, one heated debate in modern constitutional law—not
about any specific case but about general principles—concerns just
how judges should go about ‘“‘searching for our traditions.”

Now, Justice Scalia—in a case called Michael H. v. Gerald D.—
and the facts of the case are not relevant so, please, in the time I
have left, let’s not get off into the facts of the case.

Judge SoUTER. I promise.

The Caamman. OK. Unless you think they are relevant or neces-
sary in order for you to answer.

He explained his methodology this way in Footnote 6, which is
becoming a famous footnote: “I would refer to the most specific
level at which a relevant tradition protecting or denying protection
to the asserted right can be identified.” Now, this is understood to
be a narrowing of the idea of unenumerated rights, because under
it, unless the particular and specific right being asserted by the in-
dividual has long been recognized in our tradition, the Court,
adopting this reasoning, would not recognize it.

Two other conservatives on the Court, I might add-—Justices
O’Connor and Kennedy—rejected this method as being too
cramped. They said, “When identifying liberty interest protected
by the due process clause, on occasion the Court has characterized
relevant traditions protecting asserted rights at levels of generality
that might not be the most specific level available.” Then they spe-
cifically cited Loving, and let me make sure we get into that.

Loving, as you know better than I do, was a Virginia case years
ago, striking down the anti-miscegenation laws which said black
folks can’t marry white and white can’t marry black.

Now, the way Justice Scalia would approach Loving, if his rea-
soning is consistent—and I think it is. He is a very bright fellow
and totally consistent, to the best of my knowledge. He says don’t
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go back and look at whether or not marriage, the institution of
marriage is granted and viewed in American tradition with a sense
of sanctity and privacy. That is too general. Go back in our history
and look at whether or not our American tradition recognized the
rights of blacks and whites to marry.

That is the specific tradition we must investigate. Did it exist or
did it not exist?

So, it depends from whence you start, it is like that old thing
about computers, “garbage in, garbage out.” Depending on where
zou start is going to determine in your little syllogism how it is

uilt and what answer you give.

Now, Justice Scalia says you should look at the most specific
right being asserted. In this case, Justice Kennedy and Justice
O’Connor say no, you have got to go a little broader sometimes.

Now, Judge, without getting into how you would have decided
Michael H. or Loving or any other specific case, could you tell me
which of the two methodologies you would employ?

Judge SouTeR. I could not accept the view that, as a rule always
to be applied, the most specific evidence is the only valid evidence,
and I do not think that Justice Harlan would have done so, either.

It is a quest for a greater degree of certainty that we understand,
and it seems to me that the quest for the kind of evidence that we
are after should be a quest not for evidence which, as a matter of
definition or a matter of absolute necessity has either got to be of
narrow compass or of general compass, rather, it has got to be a
quest for reliable evidence, and there may be reliable evidence of
great generality.

The analogy that I thought of, as you were describing that, is far
from a perfect analogy, but I think I will throw it out anyway. We
do not say, when we are engaging in the normal evidentiary prob-
lems in the trial court, that we will accept only direct evidence and
not circumstantial. We do not narrow down our kind of search for
truth in ways like that, and I think——

The CHAIRMAN. But, Judge, does it not determine what evidence
you are accepting to assert what proposition? If the evidence you
are seeking is whether or not marriage is protected historically,
that is one thing. If the evidence you are seeking out, the reliable
evidence is to determine whether or not blacks and whites marry-
inghh‘;as been a tradition in our tradition, that is a different thing,
right?

Judge SouteR. That is right.

The CuairMaN. OK. And that is what I am asking you, the fun-
damental issue, do you think we need to determine when the inves-
tigation beginsg, the narrowest application of the right asserted, or
a broader application of the right asserted?

Judge SouTeR. The answer is we cannot, as a matter of definition
at the beginning of our inquiry, narrow the acceptable evidence to
the most narrow evidence possible——

The CHAIRMAN. OK. I now yield——

Judge Souter [continuingl. And I think Justice Harlan would
have given the same answer to that.

The CHAIRMAN. Thank you very much. Maybe I can come back to

it.
Judge SouTer. Thank you.
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The CHAIRMAN. Senator Thurmond.

Senator THURMOND. Judge, we have a very distinguished and
able Chairman, but 1 am glad yvou did not answer the questions the
way he wanted you to answer them. [Laughter.)

Judge SoutEer. 1 hope you will have a persuasive effect on the
Chairman, Senator Thurmond.

Senator THURMOND. Judge Souter, earlier this morning, one of
my colleagues, I understand, referred to a letter suggesting that all
of your decisions in the area of labor are in favor of management
interests.

Let me refresh your memory by citing to you the opinion which
you wrote in Panto v. Moore Business Forms, which concerns a con-
tinuation of a laid-off employee’s salary. There are other cases in
which you have ruled in favor of the employee. Is it not true that
Panto and these other opinions can fairly be construed as rulings
in favor of employees?

Judge SouTER. Senator, yes, the answer is yes to that and I see
your staff has been busy at lunch and I have had some help at
lunch myself. I would be glad to supply you or the committee with
some citations to things that I did not think of at that time.

Let me just say, if I may, just a word about the Panto case, since
you have mentioned it and I think Senator Simon probably would
have interest in it: Panto is a case brought by a so-called at-will
employee or on behalf of an at-will employee who had been given
what 15 known as an employee’s handbook, which supposedly set
out the terms and conditions of employment.

One of the terms and conditions that were described in that
handbook was a right to deferred compensation upon the termina-
tion of his employment. The question in the Panto case was wheth-
er the employer could unilaterally simply revoke that particular
condition, and one of the arguments made was that an at-will em-
ployee could be fired at any time, by definition, and, therefore, the
conditions of employment can be changed at any time.

The holding of the court in New Hampshire, which was unani-
mous in adopting the opinion that I wrote, was that, in giving that
kind of a handbook, you are engaging in exactly the same kind of
enterprise that you do when you make a unilateral contract, you
are holding out a set of terms and saying if you will do something
for me, these are the terms upon which you will be recompensed or
will be rewarded.

I have to say that I really did not think the reasoning in the
case, including the analogy to the unilateral contract, was very re-
markable, but I do know that in similar cases courts in other juris-
dictions, particularly in times past, have gone the other way.

So, it is true, it was—I would not have put it, if I had been classi-
fying my cases, as a pro-labor case, but if you are going to draw
that kind of distinction, I think that is the decidable line that it
belongs on.

Senator SiMon. If my colleague would yield, I want to thank
Judge Souter.

Senator THURMOND. I would be pleased to yield.

Senator SiMoON. I would just ask, Mr. Chairman, that the record
be open here, if there should be any other cases that Judge Souter
would want to enter in the record at this point, too.
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Judge Souter. Thank you, Senator.

The CHalrMAN. Without objection.

Senator THURMOND. Judge Souter, recently there have been con-
giderable scholarly debate in the Congress and opinions issued by
the Federal courts concerning constitutional protection of expres-
sive conduct under the first amendment. How would you character-
ize the distinctions of protections under the free speech clause be-
tween expressive non-oral conduct and the actual spoken word?

Judge SouTeR. Senator, the problem that has to be confronted in
those cases is that when there is a combination of expressive con-
duct and speech in the most literal sense, the kind of conduct
which is used for expressive purposes may be subject to reasonable
and legitimate regulation by the government, in a way that mere
words would not be.

Therefore, what the courts have done is to try to come up with a
test for evaluating the government’s interest in the conduct, as op-

to the speech or the merely expressive part of it, and the test
that has been devised consists of asking whether, in some way in-
fringing on what would otherwise be an absolute freedom to engage
in that expressive conduct, the government has a substantial and
legitimate interest which is unrelated to the regulation of free ex-
pression, and, if so, whether the particular law which tends to re-
strict the right of expression there does s0 in a way which is nar-
rowly tailored to serve that governmental interest and to infringe
on the right of expression no more than is absolutely essential.

It is a kind of line-drawing, when conduct is complex, some of it
clearly subject to first amendment standards and some of it subject
to regulation on grounds having nothing to do with speech.

Senator THURMOND. Judge Souter, under our Constitution, we
have three very distinct branches of government. It is my firm
belief that the role of the judiciary is to interpret the law and not
make the law.

However, there have been times when judges have gone beyond
their responsibility of interpreting the law and, instead, have exer-
cised their individual will, as judicial activists. Would you please
briefly describe your views on the topic of judicial activism?

Judge SouTer. Senator, there are, I suppose, a great many things
we could say, but there are two aspects of it which I think are fore-
most in our minds. The first is the appropriateness of judicial
remedy. Sometimes activists have been criticized for seeming to
look for causes, rather than cases.

I do not know that there is much we can say, in general, about
it, except what I said on the guestionnaire which was filed with the
commitiee, that the extent of a judge’s obligation to provide reme-
dies in a case in which some violation or infringement of right has
been found is primarily and, in the first instance, a function of the
case before him. It is a function of the extent of the violation that
he has found.

The second sense of activism which I think is probably in the
back of everyone’s minds is a sense that I have touched upon in
earlier remarks before the committee, and that is a sense of the
judge as embodying pure personal preferences and value choices,
however sincerely they may be felt, as opposed to embodying
values which are found and based upon some kind of an objective
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gearch for meaning, whether it be the meaning of Constitution and
the meaning of statute.

1 think I have said more than once during the course of these
hearings that my approach to the obligation of judging is to try to
find an objective source of meaning that simply does not force the
court into, in effect, giving free rein to its own predilections.

Senator THurMoND. Judge Souter, the Supreme Court recognized
a good-faith exception to the exclusionary rule in the case of
United States v. Leon. This exception applies only to searches made
pursuant to a warrant. Would you discuss the effect of the exclu-
sionary rule and the good-faith exception in preventing police mis-
conduct?

Judge SouTeR. As you know, Senator, the basis for the exclusion-
ary rule, as it was explained in Mapp v. Ohio, the case that applied
the exclusionary rule to the States, was to induce the police, to
induce the executive branch of the government from engaging in
activities which violated fourth amendment rights, and the theory
was that if the police could not profit, if the prosecution could not
profit by using evidence illegally seized, there would therefore be
an inducement to avoid seizing evidence illegally, so that the cbject
of the exclusionary rule as a means to enforce the values of the
fourth amendment was a very pragmatic one. But the focus of that
explanation was, of course, on police conduct.

That point is reflected in the Leon case, as you have just de-
scribed it, because what the Leon case is saying is that if the mis-
take which leads us to conclude that there has been a fourth
amendment violation was a mistake not made by the police, but
made by the judge or a magistrate who issued the warrant, that
should not preclude the introduction of evidence on the theory de-
scribed in Mapp v. Ohio. If the mistake is not the police’s mistake,
then you gain nothing in influencing police conduct by keeping the
evidence out.

The one overriding limitation which was placed, of course, on the
Leon rule is that the mistake must not only have been a judicial
mistake, but the kind of mistake which the police could nonethe-
less, as it were, in good-faith proceed without recognizing, and,
therefore, I think the Leon rule is entirely consistent with the ra-
tionale for the exclusionary rule as described in Mapp.

Senator THURMOND. Judge Souter, the Supreme Court’s decisions
in the cases of Teague v. Lane and Penry v. Linnow have ended
what has been an essentially ad hoc approach to the area of consti-
tutional criminal law known as retroactivity. This area of the law
deals with whether or not a Supreme Court decision is retroactive-
ly applicable to previous convictions.

As you know, the Teague and Penry cases limited the principle of
retroactivity by creating the rule that the legality of a prisoner’s
sentence will usually be measured by the law in effect at the time
of his trial and direct appeal, unless the Supreme Court declares
that a subsequent ruling shall apply retroactively.

The effect of these decisions has the greatest impact in the area
of Federal habeas corpus. Would you please comment generally
about the legal basis for the Court’s ruling in 7e and Penry?

Judge SouTER. Senator, there is a curious parallel between the
explanation that I am going to give you now and the discussion
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that we had just a second ago on the good-faith exception, because
as the Court has explained it and as you know, the Teague and the
Penry cases refer to the availability of what is known as collateral
relief by writ of habeas corpus in the Federal courts for State pris-
oners.

What that means in practical terms is that a State criminal de-
fendant may well have been through the State criminal justice
system by way of direct appeal or even collateral review in the
State system, have taken his request for relief as far as the Su-
preme Court of the United States and have been denied discretion-
ary review and still have an opportunity to raise constitutional
claims by petitioning for a writ of habeas corpus in the Federal
courts. And because the relief is sought by a new proceeding, we
call it collateral, rather than a source of direct relief.

Now, as the Supreme Court of the United States has explained
the theory behind underlying Federal habeas corpus relief in situa-
tions like this, it in effect has said we recognize that not all consti-
tutional errors may get corrected in the course of direct review in
the State system, and collateral relief by writ of Federal habeas
corpus is provided as an inducement to the State systems to do a
good and sound and reliable job of constitutional adjudication, be-
cause if they do not, they know that the prisoner has ancther
avenue of relief in the Federal system.

Now, what the two cases that you describe have held, starting
with Teague, what they have held is that if a prisoner is going to
get relief on habeas corpus collaterally in the Federal system, with
two minor exceptions—well, not minor, but two exceptions, that
relief has got to be based on the law that was in existence at the
time the State courts reviewed the conviction, and the reason for
this is they are saying we provide this relief in order to induce reli-
ability and good faith and constitutional adjudication by the State
courts.

That is a value which is not going to be served, if we also grant
relief on the basis of law which was not in existence or had not
been declared at the time the State courts did their review. In
other words, I suppose in a very simplistic way, we cannot blame
them for failing to follow some law which was not there for them
to follow at the time. Therefore, under those cases, Federal habeas
relief is restricted and is available only for violations of the law as
it stood at the time.

As I said, there are two exceptions to that for changes in the law
which recognize conduct or penalty totally beyond the power of the
courts to impose and for violations which go to the fundamental re-
liability of a conviction. But subject to those two exceptions, habeas
relief is, therefore, limited and it is limited in a way which is con-
sistent with its object.

Senator THURMOND. Judge Souter, the issue of capital punish-
ment is a controversial topic, with strongly held views on both
sides. However, the Supreme Court has ruled that the death penal-
ty is a constitutional form of punishment, provided steps are taken
to insure that it is not imposed with unfeitered discretion.

Certainly, there are judges who are personally opposed to the
death penalty. Since the Supreme Court has ruled that the death
penalty is constitutional, what role, if any, should the personal
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opinion of a judge play in decisions he or she may render in cases
such as the death penalty?

Judge SoUTER. Senator, we all work with the ideal that the kind
of personal opinion which may be at variance with the law is not
going to play a role in the judicial decision. When we get to an
area like the imposition of the death penalty, we alsc I think have
to recognize the limits on what is humanly and morally possible.

I do not know whether there are any States, I presume there are
none, in which the death penalty decision is one which is rendered
in the discretion of the judge, and I presume that that is totally out
of the question today. But even though a judge may not have the
role of deciding that the death penalty may be imposed, the judge
certainly may have great moral qualms, if the judge is morally op-
posed to the death penalty, in taking part in a proceeding which
could have the result of an imposition which he believes is morally
wrong.

I think what judges have to recognize in those circumstances is
perhaps there are cases in which their moral views are so strong
that they simply cannot preside, and I think we have to recognize
the moral compunctions that a judge would feel in those circum-
stances and we have to recognize a right to recuse if a judge feels
that way.

Senator THUrMOND. Judge Souter, prison overcrowding is a
major problem facing Federal and State institutions today. Several
State systems are currently under Federal prisoner cap orders
which limit committing additional inmates to certain prisons. At a
time when violent crime and drug offenses are such a problem,
what other alternatives are available to insure that prison space is
available for those sentenced to serve time?

Judge SouTrer. Senator, as you know, one of the proposals that
has gained attention and currency in some places has been referred
to as the privatization of prisons, in effect, the contracting out of
what traditionally has been regarded as a direct State function and
State responsibility for imprisonment.

I am not sure, in response to the question that you describe, that
that really is an alternative, because if any one thing is clear, it is
that so many of our prison overcrowding problems are functions of
the amount of money that can be spent or is spent in prison con-
struction and prison administration.

There is no question that if prisons are not to be expanded, if al-
ternative facilities are not to be found, and the rates and periods of
incarcerations tend to rise, as in many places they are as a result
of the activiti; in drug prosecution, then there may very well have
to be value choices made by the States to change the possible pen-
alties in other crimes, so that there will be room in the prisons for
those thought by the legislature to have the first priority in the
need for prison space.

Senator THURMOND. Judge Souter, Congress established the U.S.
Sentencing Commission in 1984. Its function is to promulgate sen-
tencing guidelines for Federal judges, to insure uniform and pre-
dictable prison sentences.

The Supreme Court ruled, in the case of United States v. Men-
strata that these sentencing guidelines are constitutional. From
your experience as a judge, do you believe that uniformity in sen-
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tencing is more fair to those individuals who commit similar
crimes and, in the long run, will sentencing guidelines create great-
er confidence in the criminal justice system?

Judge Souter. Senator, I think the sentencing guidelines will
create a greater confidence in the justice of the system. I would not
take the position, I do not think anyone takes the position that sen-
tences have got to be imposed absolutely, without judicial discre-
tion.

But I do think very strongly that the judicial discretion which is
exercised in sentencing should be a very structured and disciplined
discretion, otherwise the problem of disparity in sentencing is
simply insoluble. Like countless other judges, I have sat on a court
in which sentence is set to be rendered. One of the concerns that I
and, I suppose, most other judges have is that, if Judge A gives a
sentence twice as long as Judge B for the same offense, there has
got to be a very strong and apparent reason for that disparity,
without the belief that there is, in fact, injustice in the sentencing
system.

My concern about the effectiveness of this perception of injustice
is not limited simply to the perception of the public. I think there
should be an equal concern for the perception of the defendants
who are sentenced. If there is going tc be any hope for any rehabil-
itative effect in sentencing, particularly on young and early offend-
ers, it seems to me it has got to rest upon a reasonable perception
that the system in which the sentence has been imposed is itself a
fair system.

I applaud the efforts of the government to devise sentencing
guidelines. As I think you may know, the chief judge of the court
on which I now sit was one member of the commission that pro-
posed the guidelines that we have.

Senator THURMOND. Incidentally, Senator Kennedy and I worked
very hard on that question.

Judge Souter, the Sentencing Commission is considering whether
the current Federal criminal sentences are adequate. In fact, the
commission will promulgate new guidelines for white collar and
corporate offenses. Congress has also seen fit to increase the terms
of imprisonment for various white collar crimes, including those in-
volving financial institutions.

From your experience, have penalties for white collar and corpo-
rate defendants been sufficient, and do you anticipate tougher pen-
alties for white collar criminals in the future, as a result of the
public outcry over the recent savings and loan offenses and securi-
ties-related crimes?

Judge SoutTEr. My experience, Senator, has been entirely in the
State system. As you know, I am a member of the United States
Court of Appeals for the First Circuit right now, but 1 have sat
there hardly at all.

I do have a very vivid recollection of the problem of white collar
crime in the State. The problem there was not that penalties were
insufficient in the sense of there being no penalties on the books
which were adequate to the offense. But there was for a long time,
certainly in the early years in which I was practicing law and en-
gaged in the criminal justice system, an unspoken feeling that
somehow the white collar criminal should at least get one free
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chance or the feeling that the white collar criminal, even when
caught, should never in fact be sentenced to incarceration. This
seemed to me was both morally unjust and socially indefensible.

1 can recall being, I think, part of the process within the courts
by which a very different kind of look on white collar sentencing
has been gradually taken effect, and suffice it to say, I do not take
the position and have never taken the position that the white
collar criminal should be dealt with in some way which is essen-
tially different from any other brand of criminal.

Senator THURMOND. Judge Souter, is it your opinion that the
Federal Government was designed to be a government of limited
powers? If so, do you have a legal basis for your position which you
would discuss with the committee?

Judge SouTer. Senator, we know, without much fear of argu-
ment on the point, that the basic conception of the Constitution, as
it was proposed in 1787, was that of a government of limited
powers. That very assumption was the reason why a Bill of Rights
was not proposed, because the reasoning went that a government
whose powers were as limited as these were not a threat to civil
liberties and that civil liberties could be perfectly well guarded by
the bills of right in the State constitutions.

The position of the Federal Government, of course, has in some
respects changed since 1787, and the bhiggest change has come
about as a result of the enactment of the 14th amendment, which
has given the government a power with respect to the subjects cov-
ered by the 14th amendment, which the constitutionalists of 1787
cerfainly never anticipated.

So we know that there has been deliberate action by the country
in the adoption of the 14th amendment which has had an effect on
the constitutional theory of 1787, and the difficult issues that are
going to face the courts probably in the next decade or two is to
work out with a precision, which the courts have never done, just
the extent of added power, particularly to the Congress of the
United States, which was intended to be conveyed by section 5 of
the 14th amendment.

Senator THURMOND. Judge Souter, there have been complaints
by Federal and State judges regarding the poor quality of advocacy
before the courts, including the Supreme Court. Throughout your
years of service on the bench, have you found that legal represen-
tation in the courts was adequate, and what in your opinion should
be dox})e to insure that individuals get quality representation in the
courts?

Judge SouTer. Senator, we all fuss, and frequently fuss with
reason, that the level of performance in the trial courts and the ap-
pellate courts is not what we wish it could be.

There is not any ultimately generalization that is possible. I have
heard splendid arguments in the Supreme Court of New Hamp-
shire and I have heard some that were poor. I have seen lawyers
who seem barely above the level of competence in the trial courts
and I have seen others who seemed to be geniuses of trial law.

I think you put your finger on one approach to the problem of
trial competence, when at the end of your question you refer to the
adequacy of the level of representation, and I think when you do
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that, you make reference particularly to representation in the area
of the criminal law.

I alluded yesterday to the fact that, when I first started practic-
ing law, every lawyer sort of took the cases that were assigned to
him by people who needed representation without cost, and law-
yvers took on criminal representation under the same circum-
stances.

One thing we found is that in criminal law, as in anything else,
it helps to be an expert. And one of the things we have found—and
I am sure this is true not only in New Hampshire, but throughout
the Nation—is that the federally funded public defenders, usually
federally funded or State funded public defenders, have provided a
degree of expertness in criminal representation which it is virtual-
ly impossible to get, simply by drafting a lawyer in private practice
who does not do criminal law, suddenly to take over the represen-
tation of a defendant.

We have had exactly the same experience in looking at the
criminal appellate work which is funded, whether by State or Fed-
eral dollars, as a result of which we have an expert criminal appel-
late bar which is the envy and the equal of the prosecution in the
State. This kind of evening up of the level of representation has, in
fact, brought about a quality of justice which was unknown when I
got admitted to the bar.

Senator THURMOND. Judge Souter, the caseload of the Supreme
Court has grown rapidly over the past several decades. Cases today
are more complex, as our laws have become far more numerous
and intricately fashioned. Would you please give the committee
your thoughts on the current caseload of the Supreme Court, with-
out going into great detail, and comment briefly on any innovative
methods you may have utilized at the State or Federal level for
handling this increased caseload?

Judge SouTER. Senator, I think it would be presumptuous of me
to try to give a disquisition on the United States Supreme Court’s
caseload, which I, of course, have had no personal experience with.

The one thing all of us outside the Court are aware of, although
we are probably inadequately aware of, is the enormous pressure of
that caseload, in the number of petitions for review and in the
pressure on the Court to accept the maximum number of cases
which may exhaust its limited time.

As you know, in the course of the last term of the Supreme
Court, the number of cases taken has been reduced somewhat, and
ahat seems to me an appropriate thing for the Supreme Court to

0.

At the State level, we too have had caseload problems. One effect
of that in my own State was, as a practical matter, to force the
State Supreme Court to go to a system of discretionary review, de-
ciding whether or not to take a given case for which an appeal is
decided, as against the old system when I was younger, in which
everybody had an appeal of right.

One of the other effects of the growing caseload, as we said the
other day, yesterday, was to foster ways of disposing of cases out-
side of the traditional adversary judicial system, sometimes under
its auspices, sometimes on a purely private basis.
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I can tell you that the exploration of what everybody tends to
group together under the title of alternate dispute resolution is, I
think, an extremely hopeful sign. There is only one thing that I
fear, and that is that, as State budgets continue to be squeezed and
as money for the judicial system becomes harder and harder to
find, in competition with the other claimants for limited State
budgets, that there is going to continue te be such a squeeze, par-
ticularly in the civil area, where there are no mandatory constitu-
tional standards or few mandatory standards for speedy trial, that
in fact private civil litigants are going to get squeezed out of the
judicial system, and as they get squeezed out of, simply because the
system cannot handle their cases, they are, instead, going to resort,
as they are already doing and are doing in my State, basically to
private judging, in which parties will get together and they will
hire somebody who may be called an arbitrator or may be called by
some other title, in effect to decide their cases for them, entirely
outside the judicial system, simply so that they can get the cases
decided.

If this trend continues, the great fear that I have is that we are
going to be creating in the United States essentially two systems of
justice, and the only people who are going to be using the civil jus-
tice system, if this is carried to extremes, are in fact the people
who cannot go outside and spend money out of their pockets to hire
a judge or someone in the private sector to adjudicate their cases.

This seems to me an appalling prospect, not only appalling for
the judicial system, but appalling for the Nation in the broader
sense, that we are going to lose one of the institutions and one of
the symbols that binds us together as a Nation, and that is a
gystem of justice open to everyone, and that justice certainly has
got to include civil as well as criminal justice.

Senator THurMoND. My time is up. Thank you, Judge.

Judge SouTer. Thank you, Senator.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you very much, Mr. Chairman.

Judge, just a few moments ago, in response to questions of Sena-
tor Thurmond, you talked about the moral dilemma that some
judges might face who are against the death penalty and yet must
impose it, and 1 thought you demonstrated some legitimate concern
for those particular judges.

Then you talked about the whole question of the morality of sen-
tencing, in terms of white collar criminals, and I thought you were
very eloquent when you talked about the fact that some of those
who were involved in white collar crime might expect that they
should, at least for the first offense, not do time, and you expressed
your own kind of moral concern that that was not correct.

Picking up on that question, let me ask you this, whether, as a
matter of your own individual and personal moral beliefs, do you
believe that abortion is moral or immoral?

Judge SouTeRr. Senator, I am going to respectfully ask to decline
to answer that question, for this reason, that whether I do or do
not find it moral or immoral, will play absolutely no role in any
decision which I make, if I am asked to make it, on the question of
what weight should or legitimate may be given to the interest
which is represented by the abortion decision.
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I think to answer that question and to get into a matter of per-
sonal morality of mine, when it would not affect my judgment,
would go far to dispel the promise of impartiality in approaching
this issue, if it comes before me.

Senator KENNEDY. Well, as you pointed out, it would not affect
what you may or may not do in the Roe v. Wade case, and I think
that is certainly understandable. Something could be moral, and
yet not be protected by constitutional law; ¢ther things can be im-
moral and be prote by constitutional right, so this is irrelevant,
basically, on the question of how you would rule on Roe v. Wade.

Judge SouTER. It would be irrelevant to my decision, ves.

Senator KENNEDY. Why do you feel hesitancy or reluctance, then,
to express what you were willing to express about the morality in
the application of the death penalty for individuals who have
moral beliefs, and what you are willing to express about your own
moral belief when it came to the question of white-collar crime?
Why can you not share with us your view about whether abortion
i moral or immoral or perhaps moral in certain cases and may be
immoral in other kinds of cases? Qbviously, you have given a great
deal of thought to this? When you were on the New Hampshire Su-
preme Court, you were concerned about physicians and the rights
of physicians not to counsel a patient on the availability of abor-
tions. We know how you feel on the question of morality of that
question. You were quite willing to express it.

Judge Souter. Well, Senator——

Senator KENNEDY. Why the reluctance now to indicate what your
view is on this?

Judge SouTER. Senator, there are two things here. The first goes
to the Smith v. Coady concurring opinion that you referred to.
That opinion did not rest upon any moral judgment of mine about
the morality of the procedure. It represented a perception that
those who may be engaged in counseling that could affect that pro-
cedure could find themselves, as the result of their moral positions,
in an impossible bind if the Court did not allude to what their re-
sponsibility should be. That was an expression of my concern about
their moral dilemma, not an expression of my moral position on
the issue itself.

The other distinction is that the other moral questions that you
referred to are not implicated by any case that I see reasonably
coming before the Court; whereas, the moral position on the abor-
tion issue is, of course, clearly implicated by the request for Roe v.
Wade reexamination because people on each side of the issue are
impelled by very profoundly felt moral beliefs.

Senator KENNEDY. Well, we won’t get into the question of wheth-
er we still have a strong division of the country for and against the
death penalty or on the question of sentencing. But Sandra Day
O'Connor responded to that question, Judge.

Judge SouTer. With respect, sir, I do not believe I could do so
without creating the impression that I could not give a fair hearing
to people whose views might differ from mine on that. And I am
not familiar with Justice O’Connor’s answer on that subject. It may
have depended upon prior opinions that she had given.

What I do believe, Senator, is that for me in this forum to start
in the most serious discussion, even with you, to an expression of
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my views of the morality on that subject would be taken by a sub-
stantial number of people as the beginning of a commitment on my
part to go in one direction or another. You and I undoubtedly could
agree that it should not be so interpreted, and it would not so por-
tend my decision one way or the other.

I do not believe it is realistic to expect that a substantial number
of people listening to our discussion would share our views.

Senator KENNEDY. Why is that? Why do you arrogate to yourself
the feeling that the American people can’t understand that or
make a judgment? What do you know and I know that is superior
to the common sense of the American people when you are being
recommended to serve on a Court that is going to be the guardian
of the basic rights and liberties of those people? I find that kind of
comment and statement troubling, Judge——

Judge SoUTeER. No; [——

Senator KENNEDY [continuing]. To say that I can tell you and you
can tell me and we can understand, but the great number of people
who are watching this whole hearing can’t understand it. I mean, I
think that attitude is troublesome.

Judge Souter. Well, I am taking you at your word, Senator, that
you believe it would not affect my judgment, and I know that you
are taking me at my word that it would not affect my judgment.
But I believe also—

Senator KENNEDY. And you expect the American people to take
that as well.

Judge Souter. I believe that there are a great many people who
would not accept the view that you and I are willing to hold. And I
don’t believe that those people should be subjected to the kind of
moral discussion which in their view would clearly compromise my
objectivity. I think a great many of those people would say I am
willing to accept his judgment that his own moral view will not in-
fluence his decision in the case. But if he then engages in a public
moral disquisition on what that judgment is, it must be because
there actually is some indication about what he would do in that
discussion.

And I do not think we should ask people, as it were, with a
double standard, number one, to accept that the position is irrele-
vant, and yet at the same time to engage in a discussion of the sub-
Jject which you and I agree is irrelevant,

Senator KENNEDY. Well, you wouldn’t even share with us wheth-
er you think in the circumstance of rape or incest that there is a
moral question or issue? You wouldn’t tell us whether you feel that
that was morally repugnant?

Judge SoUTER. I can certainly indicate, as I hope anyone would,
that the complexity of the moral equation may change in those cir-
cumstances, but I would respectfully be asked to be excused from
answering that question.

Senator KENNEDY. I thought you gave us a very moving story
yesterday when you indicated that a number of years ago you
counseled this student and the anxiety that you went through over
that 2-hour period in that closed room. And, clearly, no one asked
you what our counsel was, and I think that that is certainly appro-
priate, nor were you willing to share that counsel with us, which I
think was appropriate as well.

39-454—91——8
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But I think that the refusal to answer a basic kind of question on
the issue of morality when you have just within 15 minutes talked
about the morality of the death penalty and about sentencing
white-collar crime, must be troublesome to many women in this
country, on this issue which is of such basic and fundamental im-
portance, where there is extraordinary division. Certainly there is
in this panel.

Can you understand the anxiety that they might feel that you
are not prepared to make even a comment?

Judge SOUTER. Senator, I can understand anxiety on both sides of
the issue. I also think it is important to distinguish the significance
of the subjects that I was talking about a few moments ago. I was
not talking about my personal views on the death penalty. I was
talking about the personal concern that a judge who believes the
death penalty is wrong would have if he is asked to take a part in
its administration.

With respect to the morality of sentencing on whitecollar crime,
that did not involve a question of whether it is moral to sentence
or not. It involved the question of whether sentencing should take
place on the basis of evenhanded standards evenhandedly imposed
on all sorts and varieties of crime. And upon that matter, I think
there is no division within the country.

Senator KENNEDY. Well, you were the one that used “morally” as
asgociated with whitecollar crime. [ wrote it down. I will let the
record rest on it, but you were the one that used the words, the
moral issue with white-collar crime.

Judge SouTEr. And I believe there is, indeed, a moral obligation
for evenhandedness in criminal sentencing.

Senator KENNEDY. You are sensitive to the issue of morality on
death penalty, sensitive to the issue of morality on sentencing of
white-collar crime; but on the issue of abortion—I am not asking
you at all about Roe v. Wade, but on the issue of abortion you are
not prepared to make any comment or statement——

Judge SouUTER. On the issue of abortion——

Senator KENNEDY [continuing]. On what is your view, whether it
is moral or immoral, or at least whether you have some feel for the
outrageous circumstances of rape or incest that you are prepared
to make any kind of comment or statement on.

Judge SouTER. Senator, I think you know from the discussion
yesterday afternoon of my concern for the circumstances in which
these questions arise. But a discussion of morality in the context of
this hearing of the Roe v. Wade decision I believe would be inter-
preted, in effect, as inconsistent with the view I have expressed
that my personal views would not play a part in the decision. And
I will respectfully ask you to excuse me from answering that ques-
tion.

Senator KENNEDY. Just to get back very quickly on the matters
that we talked about yesterday on the EEQC, the church and state
issues that were talked about this morning, literacy tests that we
talked about, you indicated that you were acting as the lawyer for
the Governor. I reviewed with you the oath. I didn’t put it in the
record; I will. The oath of office that you take as attorney general
talks about upholding the Federal Constitution as well as the State
constitution and the statute. It sets out the responsibilities for the
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State attorney general as well. But you have taken the position
that these cases were brought as a result of representing the Gov-
ernor.

What I would like to ask you is whether you formed any person-
al view when you were preparing those cases. Did you form any
personal view about their rightfulness or wrongfulness? I think as
lawyers we know we take the cases, and we do the best we can as
lawyers in those circumstances. But sometimes when the outcome
is in, even if we are on one side and we don’t prevail, we are kind
of relieved that the other side won.

Judge SoUTER. As you rightly say, we can sometimes accept our
losses with great equanimity because we recognized that, in fact,
the right result has been achieved. Qur responsibility in those cir-
cumstances is the responsibility to be the best advocates that we
can.

As I said this morning, one of the foundations upon which I
think the vitality of our constitutional system rests is that there
will, in fact, be vigorous litigation to give the courts the best
chances that they can have to get it right. And if we play a part in
good faith and with vigor in those circumstances, I think we can be
proud of ourselves.

Senator KENNEDY. Well, I come back to this, Judge, because I
thought yesterday you talked in a very convincing way about each
time that you make a ruling or make representation, you are con-
scious about what the impact is going to be on individuals.

Judge SouTER. That is correct.

Senator KEnneDY. That was stated a number of times yesterday
by yourself. So when I think of what the impact would be of your
position, if it had prevailed in opposing or questioning the author-
ity of the Congress on abandoning the literacy tests, or on collect-
ing information in order to be able to strike down discrimination,
what the impact would be on blacks, what the impact would be on
women, on minorities—I am just wondering whether during that
period of time you ever formed an opinion as to what you hoped
that that judge would rule?

Judge SouTeR. Senator, I doubtless formed an opinion, but the
opinion was related to the case that I was arguing. The question
that you make assumes that I was arguing, for example, as advo-
cate for the State in the EEOC case, that the EEQOC could never
lawfully collect statistics when there was an indication that dis-
crimination had taken place. That, of course, was not the position
of the State.

The argument assumes that in the case of literacy tests I might
have been arguing that literacy tests should be enforced, even
when they were being enforced for discriminatory purposes. In fact,
what I was arguing is that a literacy test which had already been
declared constitutional when used for nondiscriminatory purposes
should be within the power of the State.

Senator KENNEDY. Let me ask this: Do you believe the right
result was achieved in those three cases: church/state, the literacy
test, the EEOC statistics?

Judge SouTer. I think the right result for the Nation was,
indeed, achieved. The question in the cases before us was: Can you
get the right result for the Nation and still leave States which have
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done no wrong in the position that they were in? The Supreme
Court of the United States said, ag a practical matter, Congress is
correct to say no.

Senator KenNEDY. Well, do you agree with it?

Judge SouTkr. I accept that decision, yes.

Senator KENNEDY. Well, I am not asking whether you accept it.
You have to accept it. I mean, if you——

Judge SourEr. Well, when I say I accept it, I say I am willing to
agree that, in fact, Congress has that power and properly used it in
those cases.

Senator KENNEDY. But you don'’t tell us whether you personally
think that that was the right outcome.

Judge Souter. Well, if you—sir?

Senator KENNEDY. You are telling us that you accept it, which
you have to. If it is 9-0 on the Supreme Court, you have to. I am
just asking vou personally. Do you think it was right?

Judge SoUTER. Are you asking me whether I think literacy tests
should be used——

Senator KENNEDY. I am asking you whether the final result——

Judge SouTeR [continuing]. For any discriminatory purpose?

Senator KENNEDY. No, no. Listen. You are a good listener here.

Judge Souter. OK.

Senator KENNEDY. In each of the final outcomes of those three
cases—the EEOC and the literacy test and the church and state
casgs;—when they were decided did you think that the outcome was
right?

Judge SouTeR. I think today the outcome is right.

Senator KENNEDY. Was the outcome right then? Did you believe
that the outcome was right then?

Judge SouTer. On the literacy test, I had a more complex reac-
tion than that. The trouble in the literacy test case was——

Senator KENNEDY. Just answer, Judge, please. Those three, yes
or no. Can I get a yes or no?

Senator THURMOND. He can explain it.

Judge Souter. The answer is yes with one qualification on the
literacy test case, and that was it seemed to me at the time that a
State which was acting consistently with the 14th amendment—
and the State was—had done no wrong. I think it is correct to say
my judgment today is that probably the problem of literacy tests
could not have been dealt with as a national problem except in the
way that Congress did. But, I would not concede that there was
something inappropriate about defending a practice which the Su-
preme Court o? the United States had declared to be constitutional.

Senator KENNEDY. Talking about your position that you took on
the literacy, keeping in mind what you said yesterday about the
impact of your rulings or your representation on real people, you
also said that those who were illiterate, their votes diluted the
votes of people who can read. I remember that as well.

Judge SouTeR. That is a mathematical statement, I think.

Senator KENNEDY. It is a what?

Judge SouTER. I say that is essentially a kind of statement of
math.

Senator KENNEDY. What is a statement of math? That if you
have people who can't read—as Father Hesburgh pointed out,



217

when they were considering the 1970 Voting Rights Act, when he
said that American people can get information from television and
from radio and can make informed judgments, and you were reach-
ing a decision virtually at the same time—you said their votes
dilute the votes of people who can read, and now you are telling us
it is a matter of math?

Judge SoUTER. Senator, I think what [ was referring to in the
quotation that you are making is a problem that Father Hesburgh
was not referring to. That is, we were concerned—and I think the
context in which that was made—you correct me if I am wrong—
was the context in which questions were being placed on constitu-
tional amendments in which the questions themselves were of
some great length and complexity, so that somebody who could not
read simply could not know what was before that person.

Senator KennNeEpy. Well, I will let the record be corrected by
either one of us. But as one who was around in 1970, the point was
made by many of those who represented States where these liter-
acy tests were lifted that we ought to have it nationally, uniform,
across the country; let’s not target just Southern States. If we want
to have something as a matter of national policy, let's do it uni-
formly. The issue came up about what had been the impact the last
5 years when we had effectively eliminated the literacy tests. And
the question was brought up during that time, well, if you have
any illiterates, what has happened in those States? What has hap-
pened? Has it somehow distorted the whole voting process? And
Father Hesburgh, who was the head of the commission at that
time, said his commission made the finding that it had not, that
people could gain information through other means. I mean, you
can have people who work with their hands. You can have poor
people who haven’t had the benefits of education, formal education,
and can be remarkably intelligent and informed.

The real point is when you say that it is really just a question of
math, whether it is diluting the vote, you know, I think that that is
something I find troublesome.

As I understand, then, on the other two matters—the church/
state and EEQOC—did you believe at the time that they were the
correct decisions?

Judge Souter. T would not have been engaging in the particular
practice in the church/state issue, and I think it is appropriate to
have a national collection standard on the EEOC.

Senator KENNEDY. You know, you demonstrated—and I ad-
mired—the quality of resisting and standing up, and I think in re-
sponse to an earlier question today you said “crusading” on the
issue of gambling casinos in New Hampshire.

Judge SouTER. I am not sure I would use the word “crusade.”

Senator KENNEDY. OK. Well, I think it was asked whether—what
was it? Anyway, you took on a tough issue. You took on a tough
issue, a controversial issue, and were ready to stick your neck out,
which I have a good deal of admiration for. Second, you stood up to
the Governor on behalf of your attorney when they went down to
investigate certain of the preliminary safety requirements at Sea-
brook. I understand that there was a confrontation between you
and the Governor, or a difference. But at least as I understand it,
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you stood your ground, and I think that that is admirable. You ob-
viously felt strongly about it, fulfilling your responsibilities.

I am just wondering how you reacted in those cases, particularly
in the church/state issue, after you got the preliminary ruling
from Judge Skinner in Boston that found that the declaration was
violative of church/state separation, and after they went back to
redraft it. The new draft came out and talked about Jesus being a
historical figure, I believe.

Judge SouTer. That was the tenor of it.

Senator Kennedy. “Honored him as an historical figure without
regard to the religious issue.”

The thing I would ask you is, did it ever occur to you that that
was kind of demeaning religion, Christianity? You know, I mean, I
think those of us who have observed Good Friday—12 to 3 are the
special hours for the churches.

Judge SouTer. Well, Senator—I am sorry.

Senator KENNEDY. And now we are talking about Jesus as an
historical figure. Did that tick into your mind at ail? I mean, it just
caught me sort of right away when we were looking through this,
and I just wondered whether it troubled you at all.

Judge SouTer. Well, I think, Senator, if that had been my procla-
mation, I think that would be a very fair objection to it. My own
religion is a religion which I wish to exercige in private and with as
little public—little expression in the political arena as is possible.

Whether or not my client, at the time, believed it was demean-
ing, I do not know. I am sure he did not intend it in a demeaning
way.

Senator KeNNEDY. Mr. Chairman, I don't know what the time-
frame is.

The CHAIRMAN. Finish up.

Senator KENNEDY. | have just one area that I would like to direct
your attention, and this was in the Bouselet case. I think I indicat-
ed to you I was going to inquire of you about that.

Judge SouTter. You did, yes.

Senator KENNEDY. In that case, we had two elderly brothers, 76
and 79 years old, who shared a single full-time job as janitor and
they had been doing it for 22 years. Then they lost their jobs and
were denied unemployment compensation on the ground that they
were not ready, willing, and able to work full-time as required by
State law. They felt the statute was not fair and tried to appeal the
decision against them. A hearing was held by the State Employ-
ment Commission. As I understand it, they didn’t have a lawyer at
this stage, but they were assigned what is called a lay representa-
tive.

They testified that they could not work full-time because one of
them had a weak back and the other was suffering from partial
blindness and angina. They said they could work 4 hours a day but
not 8 hours a day.

Their unemployment benefits were denied by the Commission.
They had been paying in unemployment compensation over the
years that they had been working.

Judge Souter. Well, their emp%oyer had been doing so, sir.

Senator KennepY. Right. Well, in the State, there is no partici-
pation at all by the employee?
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Judge Souter. I think it is just the employer who pays in.

Senator KENNEDY. Well, in any event, so they got a lawyer to
represent them at this point and they took the issue to your court,
the New Hampshire Supreme Court. They raised claims under the
Federal disability statute and Federal age discrimination law. You
wrote an opinion in that case and you rejected their claims.

You know, perhaps the result was the correct one and perhaps it
was completely clear under the law you were bound to apply. This
case caught my eye because your personal reaction to the claims of
the two elderly brothers seemed, quite frankly, so hostile and
really so heartless.

The way that you reached the result and the language you used
in reaching it is very troubling. Let me read an excerpt from your
opinion. I quote, “It is neither common knowledge, nor do the
plaintiffs claim, that a weak back, poor eyesight, or angina neces-
sarily prevents an individual who can work 4 hours a day, from
working 8. The back was described as going out of joint when least
expected and there was no indication that the eyesight got worse in
the course of a day. Nor was there any testimony that the risk of
angina symptoms varied with the duration as distinguished from
the intensity of work.”

They are rather harsh words. It seems to me to be remarkable
thai]: these two brothers were working at all, quite frankly. [Laugh-
ter.

But you seem to be questioning their willingness or their refusal
to work harder. And one of the legal reasons you gave for rejecting
their claim was that they had not properly raised them in the
State commission hearing. They did not have a lawyer there, of
course.

Isn't that rather a technical and excessively legalistic ruling? 1
mean, why couldn’t you just have simply sent the case back to the
State agency for a fair hearing of their claims?

Judge SouTER. There are three things, I think, that I should say
in response to that, Senator. The first is one upon which I do not
have a sufficiently detailed recollection to say a great deal. But I
believe my recollection is correct that when that case first came
before us for review, we found what had happened in the lower ad-
ministrative tribunals sufficiently unclear that we sent it back
with an opportunity to modify what had been done or to clarify the
record in some way. And if my recollection is correct, this case had
come back to us, in effect, a second time.

The second thing is, is there something inappropriate about the
factual determination in the case? And I think that is a subject
upon which there simply cannot be a sound judgment without rec-
ognizing one thing, and that is the fact determination in this case
is a fact determination just as in the usual case of an appeal from
a trial court. It is a fact determination for the trier of fact and not
for the appellate court.

The question is whether the trier of fact had a basis in the evi-
dence for coming to the conclusion that it did reach. So this was
not a case in which the unanimous Supreme Court was coming to
unsympathetic findings. It was a case in which the Supreme Court
was faced with the issue that it is always faced with on appeals of
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this sort. Was there an evidentiary basis upon which the finder of
fact below could have made the determination that was made?

The third thing that I think should be said is whether there is, in
that opinion, an insufficient degree of sympathy appropriate to an
appellate court. Let me suggest to you that there are two things in
that opinion which I think belie that suggestion. The first one, and
this is the lesser of the two, in my judgment, is the fact that every-
one on the court recognized what, on behalf of myself and the
court, I tried to express, I think, at the end of the opinion—I won’t
say that it is the absolutely last paragraph, but I think it is in
there somewhere—about, in fact, how admirable we believed these
two men to be.

Here they were, at their ages, with health which was uncertain,
and yet they had worked as hard as they had and still wanted to go
on working, if they could, on a part-time basis rather than simply
giving up.

And I remember—I don’t remember the exact words that we
used, but one of the things we did not want to do was to end our
opinion without some reference to the fact that we had great re-
spect for the clients—for the petitioners before us.

The second thing that I would suggest in determining the kind of
the willingness of the court to hear these people's claims goes to
the fact that at the end of the opinion, as you pointed out yourself,
the court did, in fact—alhough it did not feel itself obligated to do
80, it did, in fact, take up the equal protection claim and the Feder-
al claim; I think it was under the Rehabilitation Act.

Someone said to me afterwards, if you are really going to be con-
sistent in enforcing your rules about how things must be raised,
both at the trial level and brought to you on appeal, why did you
make any comment? Why did the court make any comment on
those two points?

There was really a two-fold answer to that. One was that at the
last level of administrative review, there had been a reference to
those points and we believed that there was some utility to be
gained by referring to it.

The second reason is one which, in fact, is not in that opinion.
But it is one which I know the court felt, and that is we believed—
as you suggested we might be able to do, we believed on the record
before us and the law before us, we had come to the only decision
that we could come to.

We also believed that if we said nothing about the substance of
the claims of these two brothers under the equal protection clause
and the Rehab Act, they were going to leave our court after that
case was over believing that they might very well have had a claim
on which they were entitled to win, and yet they had lost it be-
cause of some legal technicality or some technicality of the Su-
preme Court.

And we said, basically, these are two good people; they should
not spend the rest of their lives believing that on some kind of a
legal technicality of procedure they have lost rights that they oth-
erwise would feel entitled to.

So we went that extra step out of the way and we looked at their
claims on the merits, and I think that is reflective, not just on my
part but on the part of the entire court, of a sympathy with the
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claimants before us that was personal to them and that took into
account the respect that we felt for them.

Senator KeENNEDY. Well, you wrote the opinion?

Judge SouTEr. Yes, I did.

Senator Kennepy. And I didn’t see in the file the procedure
which you referred to.

Judge Souter. I don’t think it is set out there, no. I am stating
that from recollection and I think my recollection is correct.

Senator KENNEDY, Just the material that was provided does not
reflect that.

Judge SouTeR. That is correct.

Senator KENNEDY. Nor in the conversation with the attorney did
he indicate that to my staff.

Judge SouTeEr. My best recollection is there has been a remand.

Senator KENNEDY. I will have the record show whatever way and
we will try just to have that.

As I understand, included in your opinion is that the issues on
disability and age discrimination had not been raised in a timely
fashion.

Judge Souter. I believe that is correct. Frankly, the opinion is so
c011}11plex, I would have to have it before me, but [ am sure you are
right.

Senator KENNEDY. They were not raised in a timely fashion, and
I think any fair reading would indicate that it was not raised at
the time of the appeal when they were represented by a lay person.
And I think a legitimate question could have been, why not send it
back and say, the timely fashion is now, perhaps—it was not raised
by a lay person who wasn’t even a lawyer—and let them bring it
up in the lower court,

Judge Souter. Well, I think where your question, in a way, Sena-
tor, has the advantage is that-—and I want to be very careful about
what I say on this because I do not recall the procedural history of
it, as I said, in any detail prior to that opinion.

But I think that if the petitioners had said to us, we don’t want
an appeal right now, what we want to do is to be able to raise
claims below which we didn't in the first instance because we
didn’t have counsel, I think the court would certainly have consid-
ered seriously a request to go back.

And the point, as I said earlier, that I simply cannot remember
becauge it has nothing to do with the opinion as we wrote it, is the
extent to which such a request was made before the court. The
only thing I can remember is—if I remember this correctly, I think
there was at least one remand for a clarification of the record, and
whether there was an opportunity at that time to enlarge it, I
don’t remember,

Senator KENNEDY. Well, I would ask, Mr. Chairman, whatever
was the factual situation be made a part of the record.

Just the final point is that the outcome of your decision effective-
ly left these two elderly persons that had been working 22 years
virtually out in the cold.

Judge SouTER. Senator, what left them out in the cold was a law
passed by the legislature of the State which was not unconstitu-
tional. One of the respects which the judiciary must have for the
coordinate branches of the Government is that whether we do or
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do not like or sympathize with the results that legislatures some-
times give us, if they are constitutional, they are legislative judg-
ments and they are intended to stand.

Senator KENNEDY. But the issues about the violations of 504 of
the Age Discrimination Act which were raised by their attorney—
part of the conclusion in reading your brief is that they were not
raised in a timely manner because they were not raised when they
were represented by a lay attorney. And because they were not
raised and were not adjudicated they were left out in the cold.
Now, whether they could have been able to make that case in a
lower court or not, just the final and bottom line is that was the
end of it.

Mr. Chairman, I have taken more than my time.

Senator THURMOND. Mr. Chairman, I think the record ought to
show that Judge Souter’s decision was a unanimous decision, was it
not?

Judge SouTeR. [ believe it was.

Senator THurRMOND. In that case.

The CHairMAN. Well, Judge, we are going to end. [ want to tell
you that when we come back on Monday, you don't have to worry
about my asking vou any more questions along the lines I pursued.
There will be other issues, but the whole issue of privacy, I think
you and I have explored as much as we are going to be able to ex-
plore it.

I thank you for your graciousness today and I look forward——

Senator LEany. What time Monday?

The CHAIRMAN. We will reconvene Monday morning at 10 a.m.

Judge SouTer. Thank you, sir.

The CHAIRMAN. The hearing is adjourned.

[Whereupon, at 5 p.m., the committee adjourned, to be recon-
vened on Monday, September 17, 1990, at 10 a.m.]
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The committee met, pursuant to notice, at 10:04 am., in room
216, Senate Hart Office Building, Hon. Joseph R. Biden, Jr. (chair-
man of the committee) presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
H}fﬂin, Simon, Thurmond, Hatch, Grassley, Specter, and Hum-
phrey.

The CHAIRMAN. The hearing will come to order.

We are convened today to celebrate Judge Souter’s birthday.
Happy birthday, Judge.

Judge SouTeR. Mr. Chairman, that is up to you. [Laughter.]

The CHalrRMAN. The judge and I had a very brief conversation
before we came in, and he indicated that whether or not he had a
happy birthday was up to me. And I told him no, that occurs in
about 2 or 3 weeks.

Judge, you are a veteran at this process by now. When we left off
in the second round of questioning—and we will proceed, by the
way, as we have the last 2 days. I believe, Judge, it is likely that
your testimony will finish today, although we will go as long as
Senators have questions. But my inclination is, based on what 1
have been told, that we will probably, Judge, be going after lunch.
But it depends on how many of my colleagues feel that there are
areas that they need to pursue.

I hope you have been satisfied with the procedures thus far, and
we will continue as we have the first 2 days.

With that, let’s begin immediately by yielding to my colleague,
Senator Hatch from Utah, who was next in order for questioning,
and then to Senator Metzenbaum, and we will work our way down
the line.

Senator Hatch.

Senator HaTcH. Thank you, Mr. Chairman.

Judge Souter, welcome back and happy birthday. We didn’t bake
a cake, but perhaps we will let you go home after today, and that
will be even a better gift.

Today also happens to be the 203d anniversary of the adjourn-
ment of the Constitutional Convention in Philadelphia. It is re-
markable that the Framers designed a system of Government
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which, with the amendment process established by article V, has
endured s0 long and so well.

The genius of the Constitution is that within the specific written
limitations set forth in that document, it gives to the people,
through their elected representatives, the right to govern them-
selves. Sometimes that right is poorly exercised, but so long as it is
exercised within the Constitution’s framework, only the people are
entrusted with the power to correct their own mistakes or those of
their elected representatives.

Now, Judge, I think you demonstrated to us last week that you
are and that you will be a good listener. I am convinced of that,
and I think that is a wonderful attribute in an appellate judge, and
certainly in a Supreme Court Justice. You also demonstrated in my
view that when you join the High Court, you are going to be lis-
tened to. I think you will have immediate contributions to make to
the deliberations of your soon-to-be fellow Justices. I am convinced
of that as well.

Now, of course, the staffs on both sides, the majority and the mi-
nority, have had the weekend to look over the transcript, and the
representatives of dozens upon dozens of special interest groups
have also gone over your earlier testimony with a fine-toothed
comb. I suppose they have all been searching for inconsistencies.
They have also looked for ways to suggest to some of us here how
we can get you to commit on issues without sounding like that is
what we are trying to do.

You may well be asked to expand on what you said last week,
and you may be picked at over this or that particular phrase. In
my opinion, if you will continue to adhere to what you think is
right in how you answer questions put to you, or whether you
answer them at all, I think you are going to be all right.

I have had an interest in the concerns and problems with per-
sons with disabilities since before I entered the U.S. Senate. A
number of us on this committee are on the Labor and Human Re-
sources Committee. My counterpart, Senator Kennedy, is the chair-
man, and others on this committee actually are on the Labor and
Human Resources Committee. So we are always concerned about
these issues involving persons with disabilities.

I was quite struck by your opinion in the New Hampshire Dis-
ability Rights Center case in 1988. As I understand it, the Disability
Rights Center is a nonprofit corporation that provided legal serv-
ices to poor individuals with disabilities. The group filed a petition
to expand those services to individuals with disabilities who really
are not poor.

Now, what was the legal problem that they faced in that case?
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Judge SouTer. Senator, the problem that they faced was a regu-
latory scheme in New Hampshire for the practice of law, which I
think probably was characteristic of what would be found in a geod
many